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m THE 


©niteb States Court of Appeals; 

Fob the District of Columbia. 


Arkansas Power & Light Company 

and 

Middle South Utilities, Inc., 

Petitioners, 


v. 


Federal Power Commission, 

Respondent. 


BRIEF FOR PETITIONERS 

ARKANSAS POWER & LIGHT COMPANY and 
MIDDLE SOUTH UTILITIES, INC. 

Jurisdictional Statement. 

The jurisdiction of this Court is invoked by Arkansas 
Power & Light Company (the Company) and Middle South 
Utilities, Inc. 1 (Middle South) under and pursuant to Sec- 


i Middle South Utilities, Inc. is the owner of all of the common stock of 
the Company, previously held by Electric Power A Light Corporation. Pur¬ 
suant to a plan for the dissolution of Electric Power A Light Corporation 
approved by the Securities and Exchange Commission in proceedings under 
Section 11 of the Public Utility Holding Company Act of 1935 and folly 
consummated in July, 1949. Electric Power A Light Corporation transferred 
the stock of the Company (among other securities) to Middle South Utilities, 
Inc. in exchange for all of the common stock of Middle South, which was 
then distributed to the stockholders of Electric Power A Light Corporation. 
Middle South was therefore substituted for and stands in the same position 
as Electric Power A Light Corporation, intervener before the Federal Com¬ 
mission (JA, V. 1, p. 239) and one of the original petitioners herein (JA, V. 3, 
p. 1). 
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tion 313(b) of the Federal Power Act (the Act, 16 USCA, 
Sec. 825Z(b) and Section 10 of the Administrative Pro¬ 
cedure Act, 5 U. S. C. A., Sec. 1009, for the purpose of 
reviewing an order of the Federal Power Commission 
(Federal Commission). 

The opinion, findin gs, and order under review were 
issued February 15,1949 (JA, V. 1, pp. 287,299). On March 
16, 1949, within the thirty days allowed by statute, the 
petitioners filed their application for rehearing (JA, V. 1, 
p. 299). The application was denied on March 30, 1949 
(JA, Y. 1, p. 324). Within sixty days thereafter, on 
May 21,1949, the petition for review was filed in this Court 
(JA, V. 1, p. 1). 


Statement of the Case. 


The controversy stems from conflicting claims of the 
Federal Commission and Arkansas Public Service Commis¬ 
sion (State Commission) as to which Commission has the 
power and jurisdiction to regulate the basic corporate 
accounts 2 of the Company. Each Commission has assumed 
jurisdiction and attempted to regulate said accounts, and 
each has issued orders directing the Company to make in¬ 
consistent and divergent entries in said accounts—entries of 
such nature and character that the Company cannot follow 


2 These accounts have been variously referred to in the order of the State 
Commission (Ex 5, JA, V. 4, pp. 1754-55) and in the order under review as 
the “official corporate accounts’ 1 , ‘ ‘fundamental and basic corporate 
accounts 11 , ‘‘basic corporate accounts 11 and “general corporate accounts 11 
(JA, V. 1, p. 275). In each instance, however, there has been a clear recog¬ 
nition of the .fact that the Company can have, and has, only one such set 
of accounts for corporate purposes and that, as such, they must be distin¬ 
guished .from memoranda or pro forma accounts. This primary set of acc ounts 
will hereafter be referred to as the “basic corporate accounts 11 , Le^ the 
accounts which constitute the Company’s official record of stewardship and 
whieh form the basis on which representations are made as to the results of 
its operations and financial condition in reports and statements to 

Stockholders, the public, investors, and prospective investors, etc. 
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the orders of either Commission without violating those of 
.the .other. 

The Company is an Arkansas corporation organized in 
1926 for the purpose of acquiring and operating electric 
properties in Arkansas. The Company’s service area was 
then, in its electric development, behind many other areas 
of the nation. There were not only many isolated inde¬ 
pendent operations in the area, but also hundreds of com¬ 
munities now served by the Company were then without 
electric service. Many of the independent operations were 
inefficient, rates were high and, in many instances, service 
was supplied for only a few hours out of the twenty-four. 
There could not have been effective integration of the 
isolated operating units in the area if they 'had not been 
brought under common control; nor could efficient service 
have been rendered at reasonable rates until the local dis¬ 
tribution units were tied into a larger integrated sys tem 
(JA, V. 1, pp. 328-335, V. 4, pp. 1794-1797, 1802, 1803). 

None of the properties acquired in the course of the 
development of the Company into an efficient central station 
system, completely integrated with transmission lines 
“operated as one large distribution system serving thou¬ 
sands of consumers in urban and rural areas,” could have 
been purchased at their original cost If the Company 
“had been held to original cost or forced to take a loss 
of any excess paid over such cost, there would have been no 
integrated system in Arkansas.” The integration program 
has been of great benefit to Arkansas, which has enjoyed 
an unusual development of its natural resources that would 
not have been possible without the co-ordination of these 
electric facilities. Total cumulative rate reductions or re¬ 
funds from 1930 through 1947 have exceeded $24,000,000 
(JA, V. 1, pp. 336-339). 
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The Company is predominantly a local enterprise. Less 
than 1 % of its electric property carries no energy to its 
own. customers in Arkansas and is nsed only to serve cus¬ 
tomers at wholesale for resale. All of the Company’s 
other electric property must be considered by the State 
Commission for the purpose of determining the cost of ser¬ 
vice to Arkansas consumers. More than 90 °/o of the Com¬ 
pany’s gross electric revenue comes from sales to Arkansas 
consumers (JAl, V. 1, p. 371). In addition to electric ser¬ 
vice, the Company supplies natural gas and steam-heat 
services and, through a wholly-owned subsidiary, local 
transportation service. 

The State Commission is the duly designated agency of 
the State of Arkansas vested with jurisdiction to regulate 
all public utilities doing business in Arkansas. The Com¬ 
mission’s authority with respect to public utilities embraces 
the powers to prescribe rates and practices, supervise and 
control the issuance of securities, establish a uniform sys¬ 
tem of accounts, prescribe the manner of keeping such 
accounts, determine the standards of and extent of service 
to consumers, and generally to exercise a complete and 
comprehensive jurisdiction over all aspects of public 
utility operations in that State. (Act No. 324 of the Acts 
of the General Assembly of the State of Arkansas of 1935; 
Act No. 40 of the Acts of the General Assembly of the 
State of Arkansas of 1945; see Appendix, pp. 1-5, 7). Ex¬ 
cept as to the costs of properties included in projects 
licensed under the Federal Power Act, the State Commis¬ 
sion has asserted jurisdiction over the Company and its 
electric and other operations. Such jurisdiction is stated 
by that Commission to be “complete and comprehensive” 
(J.A, V. 4, p. 1755). 
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The Federal Commission is charged with the adminis¬ 
tration of the Federal Power Act. It is not vested with 
comprehensive jurisdiction over the affairs of the Com¬ 
pany, but has a limited jurisdiction over certain Company 
activities. The jurisdiction of the Federal Commission 
complements that of the State Commission and compre¬ 
hends snch activities of the Company as the State could 
not effectively regulate. For the purposes of administer¬ 
ing the powers conferred upon it by the Act, the Federal 
Commission has the power to adopt a system of accounts. 

Both the State Commission and the Federal Commis¬ 
sion have adopted Uniform Systems of Accounts, 8 the texts 
and account numbers of which are substantially the same. 
Both systems require the Company to classify its plant 
account (p. 37, Item G-, and p. 46, Ex. 2). The classification 
is to be made so that the actual arm’s-length cost of electric 
properties will be divided into original cost, i.e., cost to 
those first devoting the property to public service (See 
Definition 29, p. 6, Item G and Definition 30, Ex. 2), the 
excess of actual cost over original cost (Account 100.5), 
and recorded cost in excess of actual cost (Account 107). 

On June 24, 1944 (JA, Y. 4, p. 1751), four and one-half 
years prior to the entry of the order under review , the 
Department of Public Utilities of the State of Arkansas 
(also hereinafter referred to as the State Commission), 
predecessor of the Arkansas Public Service Commission 
(See Appendix, p. 7), exercising jurisdiction conferred 
upon it by Arkansas law to supervise and regulate the 
Company’s basic corporate accounts (JA, Y. 4, pp. 1754r- 
55), entered an order which (a) reclassified the Company’s 

8 Item G and Exhibit 2 are respectively the Uniform Systems of the Federal 
C ommissi on and the State Commission. They are not printed as a part of the 
Joint Appendix, but, under order of the Court, are filed separately. 
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plant account, (b) determined the actual arm’s-length cost 
(sometimes referred to as system cost) of the Company’s 
properties, (c) segregated that cost between original 
cost and the excess over original cost (JA, Y. 4, pp. 1777- 
79), and (d) directed that the respective amounts be re¬ 
corded in Account 100.1 (Electric Plant in Service), and 
Account 100.5 (Electric Plant Acquisition Adjustments) 
(JA, V. 4, p. 1779), (e) directed, or has since approved 
the writing out of plant account of more than $12,000,000, 
representing recorded case in excess of arm’s-length cost 
(JA, Y. 4, p. 1743). The amount of $6,947,058.92 paid for 
the acquisition of local electric facilities, ice plants, water 
plants and heating facilities located in more than seventy 
cities, towns and villages wholly within the State of Arkan¬ 
sas was ordered to be recorded in Account 100.5. The State 
Commission found that this amount was an inseparable 
part of the Company’s prudent investment in its system, 
that it represented value at the time of the Commission’s 
order and when expended, and that it should not be charged 
off or amortized (JA, V. 4, p. 1797). 

As of December 31, 1946, this amount of $6,957,058.92 
was reduced to $6,247,200.04 (JA, Y. 4, p. 1745), princi¬ 
pally on account of licensed projects costs disallowed by 
the Federal Commission, as to which the State Commission 
disclaims jurisdiction. 4 Since the entry of the order under 
review, this item has been further reduced to $6,210,240.04 
(See Note 6, infra). The entire amount of $6,210,240.04 is 


4 The Company’s understanding is that, 'while the State Commission claims 
jurisdiction to regulate the keeping of the Company’s basic corporate accounts, 
it recognizes the power of the Federal Commission to determine the actual, 
legitimate original cost of licensed projects, and agrees that such determina¬ 
tions of cost are within exclusive control of the Federal Commission, and 
that any resulting adjustment ordered by that Commission may be entered in 
such accounts. The Federal Commission, on the other hand, has announced 
that its jurisdiction over said basic corporate accounts is full, complete, and 
exclusive, not only as to,entries or adjustments growing out of the reclassifica¬ 
tion of plant account, but as to all entries currently being made therein. 
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now a part of the Company’s prudent investment rate base 
(a rate base drawn from the liability side of the Com¬ 
pany’s balance sheet and comprised of its outstanding 
securities, plus its surplus) and since 1943 the Company 
has been, and is now, earning on this investment to the same 
extent that it earns upon any other dollars invested by it 
(JA, V. 3, p. 1429). 

Of the $6,210,240.04 recorded in Account 100.5 under 
orders of the State Commission and then a part of the 
Company’s local rate base (as well as providing, in part, 
the basis upon which the Company’s securities have been 
issued), the Federal Commission (a) classified $1,033,626.13 
as a write-up not representing valid cost* (JA, V. 1, p. 264) 
and directed that it be transferred from Account 100.5 to 
Account 107, Electric Plant Adjustments, and immediately 
charged off against earned or capital surplus (JA, V. 1, p. 
297); and (b) ordered that the remaining $5,176,613.91 be 
amortized over a period of twelve years by equal charges 
against the annual earnings allowed the Company by the 
State Commission (JA, V. 1, p. 298). 

In 1942 the Company disposed of its water and ice prop¬ 
erties located in various cities, towns and communities, all 
within the State of Arkansas, and realized $2,968,563.86 
less than their recorded cost. This amount was charged to 
a composite reserve for “Property Betirement” (JA, V. 4, 
p. 1746). The State Commission approved the charge 
against said reserve (JA, V. 4, p. 1775). The adjustments 
ordered and approved by the State Commission have been 

«While paragraph (A) of the order dealt with items of $612,000, 
$112,371.76, and $557,060.43 and $1,070,586.13, the first two and $36,960 of 
the last have been charged off. (See Par. 6, of Pet. for Review, JA, V. 1, 
p. 7). The item of $557,060.43 was classified by the State Commission to 
Account 107 with the direction that it be charged off to earned surplus at 
the rate of not less than 1% per month (JA, V. 1, p. 207-98). This item 
has now been disposed of and any issue with respect thereto has become moot. 
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made and entered in the basic corporate accounts (JA, V. 1, 
p. 342) of the Company. 

The Federal Commission ordered that only $601,678 
be charged to the reserve and directed that the Com¬ 
pany increase its depreciation reserve in the amount of 
$2,366,885.86 by crediting that amount to the reserve and 
charging it to earned or capital surplus (JA, V. 1, p. 298), 
thus overriding and reversing the State Commission’s ap¬ 
proval of the charges to the reserve to the extent of 
$2,366,885.86. 

The issues before the Federal Commission and present 
here involve not only the application of accounting prin¬ 
ciples, but also questions of a much more serious and sub¬ 
stantial character, questions which have not been considered 
and certainly have not been settled by the Courts. The 
circumstances which, it is believed, distinguish this from 
all other reclassification or accounting cases are: (1) a 
State Commission is present and vigorously defending the 
right of a sovereign State to regulate its internal and pre¬ 
dominately local affairs, and contesting the power of the 
Federal Commission to interfere with those affairs (See 
Petition to Review of the State Commission, JA, V. 1, 
p. 33); (2) a sharp and irreconcilable conflict between Fed¬ 
eral and State authorities as to which has the jurisdiction 
both have asserted and attempted to exercise, with diver¬ 
gent results in the same field and over the same subject 
matter; (3) the Federal Commission has for the first time 
(a) asserted exclusive jurisdiction over the basic corporate 
accounts of a predominantly local utility, (b) ousted a 
State Commission from regulatory control over said ac¬ 
counts where there is any conflict with the Federal Com¬ 
mission, (c) ordered amortized or charged out of said 
accounts an investment in an asset determined by the State 
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Commission (i) to be nsed and useful in supplying local 
service and of local social and economic benefits, and (ii) 
to be part of a local rate base measured by prudent invest¬ 
ment, and thus having an earning status fully justified as 
to both cost and value, and not to be amortized or charged 
off; and (4) the order of the Federal Commission requires 
a public utility to keep basic corporate accounts which 
would be false and misleading in that they would not reflect 
substantial assets and annual earnings recognized and al¬ 
lowed by the State Commission. 

The present differences between the adjustments and 
dispositions ordered by the two Commissions are as follows: 


Item 


State 

Commission 


Cost of Little Rock No adjustment; established 
properties — Account as part of cost of local prop- 
107 '-*- 


erties for local service 


Excess of cost to Com¬ 
pany over original 
cost—Account 100.5 


$6,210,240.04 7 established 
as part of cost of local prop¬ 
erties for local service, not 
to be charged off or amor¬ 
tized except $904,116.10 
treated as increase in struc¬ 
tural value and to be depre¬ 
ciated and retired as cost 
of the physical property to 
which it attached is depre¬ 
ciated and retired 


Adjustments on Ac¬ 
count of Sale and 
Retirement of Water 
and Ice Plants 


$2,366,885 — the charging 
of this amount to the Com¬ 
pany’s composite retire¬ 
ment reserve in 1942 ap¬ 
proved. 


T This amount includes the next above $1,033,626.13 
Commission to Account 107. 


Federal 

Commission 


$1,033,626.13 to be 
written off immediately 
against capital or earned 
surplus 


$5,176,613.91 to be amor¬ 
tized against annual net 
earnings allowed by the 
State Commission over a 
period of 12 years begin¬ 
ning March 15,1949 


$2,366,885 — to be cred¬ 
ited to the depreciation 
reserve and charged to 
capital or earned surplus 


assigned by the Federal 
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There is no dispute here as to the original cost 8 of the 
Company’s electric property. That amount was settled by 
stipulation (JA, V. 4, p. 1742). 

The writing off from its basic corporate accounts of 
that part of the Company’s actual, prudent investment 
represented by the $6,210,240.04 accounts as ordered by 
the Federal Commission inevitably would result in a show¬ 
ing of impairment of assets and investments, as well as 
annual earnings supporting the Company’s outstanding 
securities. Furthermore, the rate base established by the 
State Commission for the purpose of determining the cost 
of service to Arkansas consumers includes this same amount 
of $6,210,240.04. Therefore the Federal Commission’s order 
will reduce that rate base and consequently the Company’s 
allowable earnings, unless the State Commission changes its 
order and adopts a prudent investment rate base predicated 
upon memorandum accounts, rather than upon the Com¬ 
pany’s basic corporate accounts. 

There is no difference between the two Commissions 
with respect to whether the $6,210,240.04 represents actual 
cash outlay for assets, the use of which was at the time 
of their acquisition, and is now, the supplying of local 
service. Indeed, the differences in treatment stem pri¬ 
marily from different regulatory theories and philosophies. 

The Company and Middle South, the owner of all of the 
Company’s Common Stock, are the victims of the conflicting 
orders of the two Commissions. While it is recognized 
that the Company must follow the accounting mandates 
of one or the other of the two warring Commissions, it 
cannot follow the conflicting orders of both; and it does 
not know whether, in the day-to-day keeping of its basic 
corporate accounts, it is following authoritative accounting 

8 The final difference between the two Commissions with respect to original 
cost was $112,371.76 (less than .3 of 1% of original cost) consisting of two 
items relating to licensed projects (JA, V. 4, p. 1743) over which the State 
Commission fii«*iaiTna jurisdiction (See Note 4 , supra). 
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requirements if it complies with the dictates of either 
Commission. 

Middle South has a financial or economic interest dis¬ 
tinct from that of the Company in that the order under 
review directs a transfer of surplus and annual earnings 
to, and their entry in, other accounts, with the result that 
the substantial amounts involved would not be available 
for the payment of dividends and would not be treated as 
a part of the prudent investment of the Company. 

The issues raised by the Application for Rehearing 
(JA, V. 1, p. 299) and carried forward in the Petition for 
Review (JA, V. 1, p. 1) will be indicated in the Statement 
of Points, infra. 


Statement of Points. 

L The Federal Power Commission has improperly con¬ 
strued the Act, and, in the circumstances disclosed by this 
record, is without authority of law to require the making of 
the dispositions and adjustments of which the Petitioners 
complain. The Company can have but one set of basic 
corporate accounts and the conflict between the Federal 
Commission and the State Commission which produced the 
present controversy arises out of (a) the claim of each 
Commission that it has jurisdiction to regulate the Com¬ 
pany’s basic corporate accounts, and (b) the Federal Com¬ 
mission’s misconstruction of the statute under which it 
purports to act. 

2. The Federal Commission further erred in ordering 
the amount of $1,033,626.13, representing actual prudent 
investment on the part of the Company, to be reclassified 
in Account 107 and immediately written off against capital 
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or earned surplus. The Federal Commission erred in refus¬ 
ing to make the findings and conclusions which the Petition¬ 
ers requested in this connection. 

3. The Federal Commission further erred in ordering 
the Company to amortize over a period of twelve years the 
amount of $5,176,613.91 established by the State Commis¬ 
sion in Account 100.5 as part of the Company’s prudent 
investment in local properties used for local service. This, 
and other dispositions and adjustments ordered by the 
Federal Commission, if entered in the Company’s basic 
corporate accounts, would make such accounts, and financial 
statements based upon them, false and misleading. 

4. The Federal Commission further erred in directing 
that the amount of $2,366,885 be credited to the Company’s 
depreciation reserve and charged to capital or earned 
surplus. 

5. The dispositions and adjustments ordered by the 
Federal Commission are arbitrary and capricious and their 
effect will be to deprive the Petitioner, Middle South, of its 
property without just compensation, in violation of the 
Fifth Amendment, and to interfere with lawful regulation 
by the State Commission. 

Statutes. 

The relevant portions of statutes not quoted in the brief 
itself are set forth in an appendix hereto. 
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SUMMARY OF ARGUMENT. 

L 

The Company is required to keep, and is now keeping, 
its basic corporate accounts under State authority, such 
accounts having been so adjusted as fully to comply with 
orders of the State Commission, which approves the Com¬ 
pany’s security issues and which regulates the rates from 
which the Company derives more than 90% of its revenues. 
It is the Company’s position that it can have but one set of 
basic corporate accounts, as determined by this Court in 
Arkansas Power & Light Co . v. Federal Power Commission, 
156 F. (2d) 821 (1946) rev’d on other grounds, 330 
TJ. S. 802 (1947). The controversy here presented arises 
out of the conflicting claims. of the State Commission 
and the Federal Commission with respect to the regu¬ 
lation of such basic corporate accounts, each Commission 
having issued orders directing the Company to make dis¬ 
parate and inconsistent entries in such accounts. Petitioners 
contend that the finding of the State Commission that such 
basic corporate accounts are required to be kept under its 
jurisdiction is conclusive and binding upon the Federal 
Commission, and the Proviso Clause of Section 301(a) of 
the Act, if interpreted literally, confirms this jurisdiction 
on the part of the State Commission. The Proviso Clause 
gives effect to what was the apparent intent of Congress 
that State regulation was not to be superseded and, in any 
event, the determinations made by the State Commission 
as to book values representing assets used for the service 
of Arkansas consumers establish facts which must be re¬ 
flected in the Company’s accounts and to which the Federal 
Commission cannot lawfully deny effect. 
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The Federal Commission construes the statute to grant 
the widest discretion to that Commission and to empower 
it to make the adjustments and dispositions here in ques¬ 
tion. No such control over the Company’s basic corporate 
accounts is “necessary or appropriate” for the purposes 
of the Federal Commission’s administration of the Act and 
does violence to the rule that the extension of Federal 
authority into fields occupied by the States must rest on 
something more than presumptions. Kirschbaum Co. v. 
Watting, 316 U. S. 517, 521 (1942). 

In any event, the conflicting jurisdictions of the two 
Commissions can be reconciled by providing for one set of 
basic corporate accounts treated as being within the juris¬ 
diction of the Federal Commission to the extent of its 
authority to determine the cost of licensed projects and of 
facilities used solely in the transmission and sale of energy 
at wholesale for resale and as being within the jurisdiction 
of the State Commission to the extent of determining the 
cost of facilities used to render service to Arkansas con¬ 
sumers. 


n. 

The $1,033,626.13 ordered transferred by the Federal 
Commission to Account 107 and immediately charged off to 
surplus, on the theory that it is “fictitious” and a “write¬ 
up”, represents a part of the actual cash outlay paid by 
the Company’s parent in an affiliated-company transaction 
which fully met the tests of arm’s-length bargaining. 
Transactions between affiliates or controlled interests may 
be valid, as this Court held in the Mayflower Hotel Cor¬ 
poration case, 173 F. (2d) 416 (1949), and, indeed, the recon¬ 
struction and treatment of this transaction upon the basis 
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adopted by the Federal Commission would have subjected 
those involved to personal liability for fraud practiced upon 
the stockholders concerned. If the findings requested by the 
Petitioners in this connection had been made by the Fed¬ 
eral Commission, it could not conceivably have applied to 
this particular transaction its “rule” governing transac¬ 
tions between affiliates. 


m. 

The $5,176,613.91 established by the Federal Commission 
in Account 100.5 (this is part of the $6,210,240.04 established 
by the State Commission in Account 100.5) and required by 
the Federal Commission’s order to be amortized over a 
period of 12 years had been found by the State Commission 
to represent prudent investment necessary to the successful 
integration of the Company’s properties, beneficial to the 
public interest in the Company’s service area and repre¬ 
senting value both now and when expended. Furthermore, 
the State Commission found that this amount should not be 
charged off or amortized, but should be recognized and in¬ 
cluded as a part of the Company’s valid and existing assets 
and values, and it is not within the authority of the Federal 
Commission to review or alter such determinations. Par¬ 
ticularly in the absence of any indication that this invest¬ 
ment will not continue to be included in the Company’s rate 
base as an earning asset, the amortization ordered by the 
Federal Commission is arbitrary and capricious. Further¬ 
more, the adjustments and dispositions ordered by the Fed¬ 
eral Commission would make the Company’s basic corporate 
accounts, and financial statements based upon them, false 
and misleading. 
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IV. 

The Federal Commission directed that the amount of 
$2,366,885 representing part of the difference between the 
recorded cost of water and ice properties sold by the Com¬ 
pany and the amount received on their sale (which amount 
was charged by the Company to its depreciation reserve) 
should be credited to the Company’s depreciation reserve 
and charged to capital or earned surplus, apparently upon 
the theory that the entry made by the Company was erro¬ 
neous. However, the Federal Commission did not deter¬ 
mine, either in its discussion of the charges to the reserve or 
in its findings, that the Company’s reserve was inadequate 
or deficient after the charges in question were made and did 
not point out any provision of the Federal Commission’s 
System of Accounts which such charges would violate. The 
State Commission’s approval of the Company’s deprecia¬ 
tion account, after the charges in question had been made, 
must be recognized and accepted by the Federal Commis¬ 
sion. State ex rel. Empire District Electric Co. v. Public 
Service Commission, 339 Mo. 1188,100 S. W. 2d 509 (1936). 


V. 


Since the Company and its stockholders are entitled to a 
return on and a return of the $6,210,240.04 prudently in¬ 
vested by the Company and given conclusive earning status 
by order of the State Commission, the Federal Commis¬ 
sion’s order requiring this amount to be charged off or 
amortized will inevitably inflict confiscatory losses upon the 
Petitioner, Middle South, as the holder of all of the Com¬ 
pany’s common stock. The Federal Commission and its 
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witnesses seem to admit that equity and fair dealing require 
that the Company recoup the amount in question, but the 
Federal Commission asserted that it did not have power to 
do equity in this proceeding. This inability on the Federal 
Commission’s part to do equity obviously did not justify 
it in doing inequity. Whether and when the amounts in 
question should be charged off or amortized should, in any 
event, rest with the State Commission and the Federal 
Commission’s order clearly has the effect of interfering 
with State Commission regulation. 

Argument. 

The Company is not trying to escape regulation of the 
Federal Commission or to defeat any of the administrative 
purposes of the Act. It is not trying to avoid any account¬ 
ing requirement imposed by any of the provisions of 
the Act. 

The Company has complied with the orders of the 
Federal Commission with respect to licensed project prop¬ 
erty by entering in its basic corporate accounts, with the 
consent of the State Commission, all adjustments and 
entries as directed to be made by the Federal Commission. 

The State Commission has been exercising jurisdiction 
over the Company’s basic corporate accounts. These 
accounts as adjusted and kept under order of the State 
Commission are its basis for (1) the determination of a 
rate base and the regulation of local or consumer rates 
from which the Company derives more than 90% of its 
electric revenue, and (2) the approval of the issuance and 
sale of securities by which the Company obtains the capital 
for expansion and growth needed to keep in step with the 


/ 
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economic development of its service area and to meet the 
demands of its consumers. The interrelation and inter¬ 
dependency of these regulatory controls are obvious. 

The attraction of capital necessarily depends on earn¬ 
ings provided for by State regulated rates and upon finan¬ 
cial statements based on the utility’s basic corporate ac¬ 
counts. In connection with the sale of securities the ratios 
between debt and equity capital (Common Stock, Preferred 
Stock and surplus) shown in the basic corporate accounts 
are of great importance. The earnings of the Company can¬ 
not be expected to remain at satisfactory levels unless ade¬ 
quate service is maintained. Such service cannot be provided 
unless maintenance, expansion and growth are provided for 
through satisfactory earnings and through sales of addi¬ 
tional securities. The challenged order would take the 
control of such ratios from the State Commission, the 
regulatory authority which alone possesses power to both 
authorize security issues and make provision for the earn¬ 
ings to support them. The Act denies the Federal Com¬ 
mission any power over the issuance of the Company’s 
securities and its rate-making power is confined to a small 
portion of the Company’s revenues. Thus the major 
responsibility for the exercising of regulatory control over 
the Company is that of the State Commission rather than 
the Federal Commission. 

By reason of their interest in avoiding a reduction of 
the Company’s equity capital and annual earnings, with 
resulting losses to Middle South, the Company and Middle 
South are not disinterested parties, nor can they remain 
non-partisan in the jurisdictional conflict between the two 
Commissions. 


id 


The two petitioners also are vitally interested in the 
manner in which the Company's basic corporate accounts 
are kept, and whether, as so kept, they are faithful to the 
facts. The Company's accounts would not be faithful to 
the facts nor reveal the actualities of its business if the 
order of the Federal Commission should prevail, since the 
order requires the elimination from said accounts of more 
than $6,000,000 on which the State Commission permits 
the Company to earn, and upon which it is now earning, 
a reasonable return. Further, the order of the Federal 
Commission would create a hidden earning reserve not 
reflected by said accounts. This condition would continue 
as long as the rate base order of the State Commission 
remains in effect. Petitioners believe that it is as repre¬ 
hensible accounting to conceal the cost of substantial, earn¬ 
ing assets as it is to write up the cost of such assets. 

The Company Can Have But One Set of Basic Corporate 

Accounts. 

Each Commission is authorized to prescribe a system 
of accounts. Each has assumed to exercise authority to 
require the Company to keep, according to its dictates, not 
just a set of memorandum accounts in conformity with 
its system of accounts and for its information, but the 
Company's basic corporate accounts. The Company was 
confronted, initially, with the question whether, in obe¬ 
dience to the orders of each Commission, this conflict 
could be resolved by the keeping of divergent and incon¬ 
sistent basic corporate accounts of equal integrity and 
validity. 

This Court has answered that question conclusively 
and definitely. In Arkansas Power & Light Company v. 
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Federal Power Commission, 81 App. D. C. 178, 156 F. 2d 
821, 823 (1946)® rev’d on other grounds, 330 TJ. S. 802 
(1947), Mr. Justice Miller, speaking for the Court, after 
noting the conflict there and here involved, said: 

“The confusion as to the issues which is apparent 
in the briefs filed with us should be dispelled by the 
realization that a public utility cannot keep more 
than one set of actual, official corporate accounts. 
Neither can any other corporation, for that matter. 
There must always be an official recording of figures 
to represent the actualities of the business, to consti¬ 
tute the genuine record of stewardship, the basis 
upon which representations are made as to the real 
results of the utility’s operations and its true finan- 
' cial condition in reports to stockholders and to the 
public, and in financial statements to be submitted to 
prospective investors or creditors. Merely to state 
this proposition is to demonstrate its soundness, since 
any reasonable mind immediately perceives that 
actual transactions can be truly reflected by only one 
set of figures. A differing set shows only a hypo¬ 
thetical situation, demonstrating the distinction be¬ 
tween what is and what might have been. 

“Of course it is readily apparent that a public 
utility can prepare and submit, whenever necessary 
or required, pro forma accounts, showing what its 
status would have been had entries been recorded in 
its books other than those which actually were made; 
or what the result would have been had various items 
been placed under headings other than those under 
which they were actually placed in the official records; 

»In this case the Arkansas Power & Light Company, one of the Petitioners, 
sought a declaratory judgment to the effect that the State Commission and 
not the Federal Commission had jurisdiction over its basic corporate accounts. 
The action was dismissed in the District Court and reversed by this Court, 
which, in turn, was reversed by the Supreme Court, 330 U. S. 802 (1947), solely 
for the reason that the Company had not exhausted its administrative remedy. 
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or what the situation would have been had this or 
that capital asset been eliminated by a charge to 
surplus or annual amortizing charges against earn¬ 
ings. Such alternative accounts are simply in the 
nature of memoranda, and can never be said to be 
the official corporate records.” 

The conclusions so well stated by Mr. Justice Miller 
are fully supported by the record in this case—in positive 
and direct terms through the evidence of the witnesses for 
petitioners (See particularly the testimony of Messrs. Bick- 
ley, Bell, Grady and Paton, JA, V. 2, pp. 587-589 ; 838-840; 
1057-1058; V. 4, p. 1710) and tacitly but effectively through 
the witnesses Smith and Rainwater for the Federal Com¬ 
mission and by the Federal Commission’s opinion (JA, V. 
3, pp. 1341, 1464-1465; V. 4, pp. 1554, 1659-1660; V. 1, pp. 
284, 286). Neither Mr. Smith nor Mr. Rainwater dis¬ 
agrees with or refutes the statements of the Company’s 
witnesses; each of them has the same approach to the 
problem. The differing requirements of two co mmi ssions 
“could be handled mechanically with one set of books 
of account”, but the tendency would be to discard for finan¬ 
cial and reporting purposes the set of books reflecting the 
less rigorous requirements and thus the difference in 
accounting requirements ” would be resolved. That the 
basic problem is much more fundamental than the mechani¬ 
cal handling of disparate items is disclosed by Mr. Rain¬ 
water at JA, Y. 4, pp. 1659-1660, where, in discussing the 
problem posed by conflicting orders of two commissions, he 
recognizes the necessity of determining which order the 
accounting company is to obey. 

Mr. Smith also refers to the possibility of having any 
number of sets of accounts physically, mechanically or 
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clerically but observes that “prudent management and pru¬ 
dent accounting dictate that the rule of conservatism, which 
is a standard in accounting, should prevail. This means 
that where there is a difference which affects the amount 
of earned surplus, it should be resolved by using the lower 
amount of the earned surplus item” (JA, V. 3, pp. 1341, 
1464-1465). The Commission’s opinion follows the same 
pattern. It states that the merely mechanical bookkeeping 
problem can be solved through use of alternative accounts, 
but recognizes the real problem presented by the financial 
reports to stockholders, security exchanges, creditors, etc. 
which the Company regularly makes. Referring to the 
different amounts presently in conflict, the Federal Com¬ 
mission asserts that this financial reporting problem can 
be resolved by reporting the more conservative figures. Its 
position is s umm arized in the declaration that “We must, 
necessarily, in order to achieve the purposes of the Act, 
require that the accounts kept pursuant to our requirements 
be the fundamental or basic corporate accounts • • •” (JA, 
V. 1, p. 284). Obviously, we are here concerned with the 
very real problems of accounting encountered in connection 
with the all-important use of financial statements and re¬ 
ports and not with mere mechanical bookkeeping which 
might include the phases of the moon so far as mechanics 
are concerned. This is graphically illustrated by the Com¬ 
mission’s Exhibit 223. Alternative accounts show amounts 
representing either reserve for depreciation or capital sur¬ 
plus or reserve for amortization or surplus. The alterna¬ 
tives are irreconcilable and accounting is forced to make a 
choice. The witness Paton properly observed that this 
“• • • provides for two sets of corporate accounts, one 
superimposed on the other, • • 
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The rule of conservatism, if rigidly followed as sug¬ 
gested by the Federal Commission, in instances where two 
sets of accounts are kept reflecting differing amounts for 
capital, earned surplus, or earnings, might lead to anomalies 
and incongruities that would be ridiculous and certainly con¬ 
trary to common sense. In one year conservatism might re¬ 
quire the following of the accounts required by the Federal 
Commission on common capital, but the accounts required 
by the State Commission as to earned surplus. And the 
next year it is conceivable that the situation might be 
reversed. In making up the statement for the first year, 
should you turn to the books required by the Federal Com¬ 
mission for capital accounts, and to the books required by 
the State Commission for earned surplus, and then reverse 
that proceeding the next year? 

It is submitted that neither Exhibit 223 nor the rule of 
conservatism offers any solution of the accounting conflicts 
between the two Commissions. Since the Company can keep 
only one set of basic corporate accounts, the accounts kept 
under the direction of one or the other Commission must be 
pro forma or memoranda. 

The Federal Commission Is Not Authorized by Section 
301(a) of the Act to Make Its Ordered Adjustments in 
the Basic Corporate Accounts. 

The State Commission Found that It Had Jurisdiction 
to Prescribe the Manner in which the Company*s Corporate 
Accounts Should be Kept. 

On November 10,1943, the State Commission issued its 
order (Docket No. 225) and directed that a hearing be held 
(a) to establish a fair and reasonable rate base and rate of 
return thereon with respect to the Company’s electric prop- 
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erty and operations and (b) to fix reasonable rates to be 
charged for electric service. The order required the Com¬ 
pany, among other things, to show cause why it should not 
write out of its accounts any amounts which did not reflect 
actual value (Ex. 4, JA, V. 4, pp. 1748,1750). 

The State Commission held extensive hearings and on 
June 24,1944 entered its detailed findings, conclusions, and 
order (Ex. 5, JA, V. 4, p. 1751). 

With respect to the issues presented by its show cause 
order (JA, V. 4, p. 1748), the State Commission said: 

“While this is primarily a rate case involving 
the establishment of a rate base, a fair rate of return, 
the scope of the present investigation was made much 
broader. • • • 

“Under this order it is the duty of the Department 
to find and fix the original cost of Respondents elec¬ 
tric properties; the actual cost thereof to the Re¬ 
spondent and its affiliates (sometimes referred to as 
‘system cost’); the amount at which its electric prop¬ 
erties have been recorded; to order and direct the 
making of any entries necessary to bring its books 
of account into conformity with the Departments 
Uniform System of Accounts; and to find and fix just, 
reasonable and sufficient rates for Respondents elec¬ 
tric service” (JA, V. 4, p. 1756). 

In discussing its jurisdiction over the Company S basic 
corporate accounts, the State Commission found: 

“The Department, therefore, finds that it has 
jurisdiction to prescribe the manner in which the 
Company keeps its corporate books, accounts, and 
records, and that the books, records, and accounts so 
prescribed by this Department shall be the official 
corporate accounts and records of the Company. Its 
jurisdiction over Respondent and its electric and 
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other operations is complete and comprehensive and 
the Department is the only regulatory authority hav¬ 
ing such all inclusive jurisdiction” (JA, V. 4, p. 1754). 

The State Commission’s order is a clear and unequiv¬ 
ocal holding that the laws of the State of Arkansas require 
the Company to keep its basic corporate accounts under the 
jurisdiction of the State Commission and as prescribed by 
it, and that the accounts and records so prescribed shall be 
the Company’s basic corporate accounts. 

It is submitted that the language quoted amounts to a 
construction of the Arkansas statute by those charged with 
its execution, and that such construction is conclusive and 
must be accepted by the Federal Commission and the Fed¬ 
eral Courts. U. S. v. Johnston, 124 TJ. S. 236 (1888); Erie 
Railway Co. v. Tompkins, 304 U. S. 64 (1938); Palmer v. 
Massachusetts, 308 U. S. 79, 87-89 (1939); Orme v. Lender 
hand, 128 F. 2d 756 (App. D. C., 1942); See also Rosenfield, 
Administrative Determinations as State Law Under Erie 
v. Tompkins, 24 N. Y. IT. L. Q. Rev. 319 (April, 1949). 

The State has recognized the right of the Federal Com¬ 
mission to determine the costs of licensed projects which 
appear in the Company’s basic corporate accounts as book 
assets. This recognition has been given because the Fed¬ 
eral Commission has specific authority to deal with the cost 
of such projects. Similarly, the State would have to 
recognize and give full credit to an order of the Federal 
Commission directing the Company to remove from its 
plant account an item which had been employed solely in 
the transmission and sale of electric energy subject to Fed¬ 
eral Commission jurisdiction and which that Commission 
had found to be no longer used or useful for such purpose. 
In so acting the State would be recognizing the determina- 
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tion of a fact by the Federal Commission, but would not 
be conceding the Federal Commission’s dominant jurisdic¬ 
tion over the Company’s basic corporate accounts. This is 
in line with the uncontradicted testimony in this case to 
the effect that accounting records facts, but does not create 
them and that it must record and reflect economic facts 
which have been given reality by regulatory orders. 

But this is not a one-way street favoring the Federal 
Commission. The State and the State alone has authority 
to determine what assets are used or are useful in its public 
service and it has made that determination here. To be 
specific, the State has determined that $6,210,240.04 which 
the Federal Commission has directed the Company to 
remove from its books represents actual prudent invest¬ 
ment upon which the Company is entitled to earn a reason¬ 
able return and against which it is entitled to issue securi¬ 
ties. The Federal Commission cannot lawfully refuse to 
give full faith and credit to that determination. 

Petitioners have contended that since the State has 
ordered the basic corporate accounts of the Company to be 
kept in accordance with the orders of the State, such 
accounts are excluded from Federal jurisdiction by opera¬ 
tion of the proviso clause in Section 301(a) of the Act 
(16 U. S. C. A. §825). That clause reads as follows: 

“Provided, however, That nothing in this Act 
shall relieve any public utility from keeping any 
accounts, memoranda, or records which such public 
utility may be required to keep by or under authority 
of the laws of any State.” 

If this proviso be applied literally, the State must have 
exclusive jurisdiction over the Company’s basic corporate 
accounts because, by its order of June 24,1944, it required 
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such accounts to be kept according to its directions. It is 
axiomatic that the basic corporate accounts, if made com¬ 
pletely subject to control by the State Commission, cannot 
also be subject to control by the Federal Commission. 

The Federal Commission contends that the proviso 
clause is substantially meaningless. Its view is that the 
State can make no determination which must be reflected 
in the Company’s basic corporate accounts unless the Fed¬ 
eral Commission, in its unbridled discretion, so desires, no 
matter what the effect may be on the Company’s affairs 
and the State’s economy. 

If the proviso clause is not given the literal application 
for which the Petitioners have contended, it patently must 
be given some more meaning than is attributed to it by the 
Federal Commission’s opinion and order. The applicable 
rule of statutory construction—that each word in a statute 
must be given effect if possible—is too well established to 
require the citation of authorities. 

The proviso clause undoubtedly implements the under¬ 
lying declaration of policy expressed in Section 201(a) of 
the Act (16 U. S. C. A. §824(a)) and reading as follows: 

“• * * such Federal regulation, however, to extend 
only to those matters which are not subject to regula¬ 
tion by the States.” 

Accounting is primarily procedural and informative. Sec¬ 
tion 301(a) must be construed in the light of the more sub¬ 
stantive powers belonging solely to the State. It obviously 
cannot be considered separately and apart from the inter¬ 
related and interdependent regulatory functions of the 
State, including control of the rendering of service to con¬ 
sumers in Arkansas, authorization of securities which pro¬ 
vide funds for growth and development of the Company, 
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determination of what assets are used or nsefnl in the public 
interest in Arkansas and the fixing of rates which snpport 
the Company’s operations and service its securities. 

The addition of the proviso clause and other changes 
made effective the repeated assertions of both the authors 
and the proponents of this legislation that it would not 
deprive the States of regulatory powers. 

Thus, in hearings before the House Committee on 
March 7, 1935, in response to a question from Rep. 
Bulwinkle as to the extent of regulation left in the State 
Commissions, then Commissioner Seavey of the Federal 
Commission said 10 , ; • 

“Everying is left to the State Commissions that they 
are performing now.” 

Mr. Dozier DeVane, Solicitor for the Federal Commis¬ 
sion, had participated in the drafting of title II and after 
submitting a documentary analysis of the bill to the Senate 
Committee, testified on April 19, 1935: 

“ First, let me make it clear at the outset that title 
II of this bill is directed to the purpose of supple¬ 
menting and assisting and not encroaching upon 
State regulation or the sovereign powers of the 
States.” Hearings before Committee on Interstate 
Commerce on S. 1725, 74th Cong., 1st Sess., 249 (April 
19, 1935). 

Subsequently, the bill was amended to assure the effec¬ 
tiveness of such repeated assertions. The proviso clause 
was added. The original bill which had authorized the 
Commission to “prescribe any and all accounts” was 
amended to provide only for such accounts, etc. as the 


io Bearings before Committee on Interstate and Foreign Commerce on 
SR. 64t3, 74th Cong., lat Seas., 402 (March 7, 1935). 
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Commission wonld by rules and regulations “prescribe as 
necessary or appropriate for purposes of the administra¬ 
tion of this Act.” 

The report of the House Committee on Interstate and 
Foreign Commerce presenting the legislation referred to 
the safeguards provided to preserve unimpaired the juris¬ 
diction of the States, stating in part: 

“The bill takes no authority from State commis¬ 
sions and contains provisions authorizing the Fed¬ 
eral Commission to aid the State commissions in 
their efforts to ascertain and fix reasonable charges. 
• • • The new parts are so drawn as to be a comple¬ 
ment to and in no sense a usurpation of State regula¬ 
tory authority and contain throughout directions to 
the Federal Power Commission to receive and con¬ 
sider the views of State commissions. Probably no 
bill in recent years has so recognized the responsi¬ 
bilities of State regulatory commissions as does title 
II of this bill.” (Italics supplied.) H. R. Rep. 1318, 
74th Cong., 1st Sess. 8 (June 24, 1935). 

The intended supplementary nature of the federal regu¬ 
lation was recognized in Connecticut Light & Power Com¬ 
pany v. Federal Power Commission , 324 U. S. 515, 525-527 
(1945), where Mr. Justice Jackson, speaking for the Court, 
said: 

“Legislative history is illuminating as to the con¬ 
gressional purpose in putting these provisions into 
the Act. As frequently is the case, this original bill 
was drafted by the counsel and aides of the agency 
concerned. In its support Commissioner Seavey of 
the Federal Power Commission said to the House 
Committee, ‘The new title II of the act is designed 
to secure coordination on a regional scale of the 
Nation’s power resources and to fill the gap in the 
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present State regulation of electric utilities. It is 
conceived entirely as a supplement to, and not a 
substitute for, State regulation.’ Progress of the 
bill through various stages shows constant purpose 
to protect rather than to supervise authority of the 
states. In reporting a revised bill to the Senate 
the Committee on Interstate Commerce said, 1 Sub¬ 
section (a) ... declares the policy of Congress to 
extend that regulation to those matters which cannot 
be regulated by the States and to assist the States in 
the exercise of their regulatory powers, but not to 
impair or diminish the powers of any State com- 

• * « m m A 

mission. 

• ••••• 

“The policy declaration that Federal regulation 
is ‘to extend only to those matters which are not 
subject to regulation by the States’ is one of great 
generality. It cannot nullify a clear and specific 
grant of jurisdiction, even if the particular grant 
seems inconsistent with the broadly expressed pur¬ 
pose. But such a declaration is relevant and entitled 
to respect as a guide in resolving any ambiguity or 
indefiniteness in the specific provisions which pur¬ 
port to carry out its intent. It cannot be wholly 
ignored.” (Footnotes omitted.) 

The Federal Commission Cannot Assail the State’s Deter- 
1 minations and Allowances as to its (the State’s) Own 
Public Interest. 

“But where the regulation is wi thin the scope of 
authority legally delegated, the presumption of the 
existence of facts justifying its specific exercise 
attaches alike to statutes, to municipal ordinances, 
and to orders of administrative bodies.” Pacific 
States Box <& Basket Co. v. White, 296 U. S. 176, 
186 (1935). Thompson v. Consolidated Gas Utilities 
Corporation, 300 U. S. 55, 69 (1937). 
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The Federal Commission may contend that a like pre¬ 
sumption attaches to its findings and where it makes find¬ 
ings within the ambit of its restricted regulatory authority 
(for example, when it determines the cost of Federally 
licensed projects), such a presumption does attach. But 
the presumption also attaches to findings made by the State 
Commission as to matters over which the State Commission 
has exclusive and definitive authority. And the findings 
here under consideration are precisely such findings. 

Determinations of the State Commission as to book 
values representing assets used or useful in state service 
clearly fall within the scope of the ruling in Arkansas Cor¬ 
poration Commission v. Thompson, 313 U. S. 132 (1941). 
The Court, in that case, was considering the attempt of 
a United States District Court to revise the State’s eval¬ 
uation of railroad property for tax purposes. After noting 
the broad powers and functions of the State agency and 
the action taken by it sifter proper hearing, the Court said 
(313 U. S. at pages 144-145): 

“The Arkansas Corporation Commission, how¬ 
ever, does not act ministerially. On the contrary, it 
is a quasi-judicial agency intrusted with wide respon¬ 
sibilities in connection with the general tax system 
of the state. Upon it the state relies for the hearing 
and determination of matters essential to the main¬ 
tenance and fair functioning of a uniform tax system. 
For reasons deemed suitable to it, the state has elected 
to confide this duty to the same agency which has 
power to exercise statewide regulatory supervision 
over public utilities, including railroads. The diffi¬ 
culties in fixing railroad valuations are well known, 
and have been many times adverted to by this Court. 
The Corporation Commission has been chosen by 
Arkansas as the ultimate guardian of the rights of 
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the state and its taxpayers, subject only to that 
judicial review provided for by the state. ‘The 
State has confided those rights to its protection and 
has trusted to its honor and capacity as it confides 
the protection of other social relations to the courts 
of law.’ Chicago, B. & Q. B. Co. v. Babcock, 204 
U. S. 585, 598, 51 L ed 636, 640, 27 S Ct 326. 

“* * * Bankruptcy and reorganization proceed¬ 
ings today cover a wide area in the business field. 
But there is nothing in the history of bankruptcy or 
reorganization legislation to support the theory that 
Congress intended to set the federal courts up as 
super-assessment tribunals over state taxing agen¬ 
cies. The express legislative purpose of Arkansas 
to move towards a more nearly uniform and fairly 
distributed tax burden through relying on super¬ 
vision by a single agency could be in large part 
frustrated by the construction of the Bankruptcy 
Act for which the trustee here contends. Section 
64 (a), thus construed, would tend to obstruct, and 
not to facilitate, the enforcement of state tax laws. 
Nothing in the language of the Act requires such a 
construction. And the policy of revising and rede¬ 
termining state tax valuations contended for by the 
trustee would be a complete reversal of our historic 
national policy of federal non-interference with the 
taxing power of states.” (Footnotes omitted; see 
also cases cited at page 25, supra). 

There is a like controversy here between the State 
Commission and the Federal Commission as to the character 
and value of the amount of $6,210,240.04 representing actual 
prudent investment recorded by the Company in Account 
100.5. If the Congressional attempt to avoid usurpation of 
or interference with State regulatory functions, as expressed 
in the Act and fervently protested by its authors and pro- 
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ponents, is given effect, then the Federal Commission must 
accredit the State Commission’s determination that this 
amount is a legitimate asset representing value to the ulti¬ 
mate penny. The only suggestion in the entire record 
even tending to support the Federal Commission’s ordered 
amortization and writing off of this asset is in its assump¬ 
tion that the State Commission may change its mind. We 
submit that the Federal Commission’s order cannot be 
sustained upon a predicate so shockingly lacking in sub¬ 
stance. 

The Federal Commission obviously cannot deny effi¬ 
cacy to the State’s determination that this amount of 
$6,210,240.04 was prudently invested in the public interest 
of the State and continues to have full value. It cannot 
insist that part of the prudent investment is being dimin¬ 
ished by a partial recoupment each year when the State, 
in the exercise of its unquestioned authority, has said to 
the Company, in effect, “It is a good asset, leave it there, 
we are providing for a full return on it each year and we 
are not providing for your recovery (by withdrawal from 
prudent investment) of any part of it.” 

The Federal Commission endeavors to avoid the real 
accounting issue by directing its attention primarily to 
the mere mechanics of bookkeeping. The obvious fault in 
this attempted evasion is its disregard of the fact that the 
fundamental purpose of accounting is to disclose financial 
experience, financial condition, economic facts. This con¬ 
troversy involves much more than claims to mere possession 
or control of a particular ledger, or particular sheets in a 
ledger. It turns, rather, upon the making of accounting 
entries which should and must present the facts instead of 
concealing or distorting them. 
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Section 301 (a) of the Act does not prescribe basic cor¬ 
porate accounts. The Federal Commission contends that 
its control over such basic corporate accounts is “necessary 
or appropriate” for the purposes of its administration and 
that such a determination rests with its own discretion. The 
“necessary or appropriate” clause might be interpreted 
as granting the widest discretion to the Federal Commis¬ 
sion if accounts are considered only in the mechanical book¬ 
keeping sense. But when we consider the real significance 
of accounting and its primary purposes, it should not ap¬ 
pear to be either “necessary” or “appropriate” that the 
Federal Commission require basic corporate accounts to 
be controlled exclusively by its theories or philosophies or 
in a manner which disregards State determinations of ma¬ 
terial facts resting solely within State jurisdiction. 

It seems abundantly clear that the Federal Commission 
does not have any such arbitrary power. Congress patently 
did not intend to supersede or suspend State regulatory 
powers over the basic corporate accounts of public utilities 
subject to State jurisdiction. Furthermore, it has long been 
the rule, consistently followed, that the extension of Fed¬ 
eral authority into fields traditionally occupied by the 
States must rest upon something more substantial than 
presumptions. Attention is called to the language of Mr. 
Justice Frankfurter, speaking for the Court in Kirschbaum 
Co. v. Walling, 316 U. S. 517, 521 (1942), dealing with the 
extension of Federal authority by assumptions, as follows: 

“We cannot, therefore, indulge in the loose as¬ 
sumption that when Congress adopts a new scheme 
for federal industrial regulation, it thereby deals 
with all situations falling within the general mischief 
which gave rise to the legislation. Such an assump¬ 
tion might be valid where remedy of the mischief is 
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the concern of only a single unitary government. It 
cannot be accepted where the practicalities of federal¬ 
ism—or, more precisely, the underlying assumptions 
of our dual form of government and the consequent 
presuppositions of legislative draftsmanship which 
are expressive of our history and habits—cut across 
what might otherwise be the implied range of the 
legislation. Congress may choose, as it has chosen 
frequently in the past, to regulate only part of what 
it constitutionally can regulate, leaving to the States 
activities which, if isolated, are only local.” 

In the Connecticut Light & Power case, the Federal 
Commission advanced the argument, as it has in the opinion 
under review, that the need and salutary effects of its regu¬ 
lation were sufficient to justify the conclusion that the 
Congress actually conferred the jurisdiction claimed. The 
Supreme Court brushed aside that theory in the following 
language: 

“• * * Such a broad and undivided base for juris¬ 
diction of the Power Commission would be quite 
unobjectionable and perhaps highly salutary if the 
United States were a unitary government and the 
only conflicting interests to be considered were those 
of the regulated company. 

“But state lines and boundaries cut across and 
subdivide what scientifically or economically viewed 
may be a single enterprise. Congress is acutely aware 
of the existence and vitality of these state govern¬ 
ments. It sometimes is moved to respect state rights 
and local institutions even when some degree of effici¬ 
ency of a federal plan is thereby sacrificed. Congress 
may think it expedient to avoid clashes between state 
and federal officials in administering an act such as 
we have here. Conflicts which lead state officials to 
stand shoulder to shoulder with private corporations 
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making common cause of resistance to federal author¬ 
ity may be thought to be prejudicial to the ends 
sought by an act and regulation more likely to be 
successful, even though more limited, if it has local 
support. Congress may think complete centraliza¬ 
tion of control of the electric industry likely to over¬ 
tax administrative capacity of a federal commission. 
It may, too, think it wise to keep the hand of state 
regulatory bodies in this business, for the ‘insulated 
chambers of the states’ are still laboratories where 
many lessons in regulation may be learned by trial 
and error on a small scale without involving a whole 
national industry in every experiment.” (324 U. S. 
515, 530). 

• ••••• 

“ • * * We have said, and it is applicable to this case, 
that ‘Where a Federal agency is authorized to invoke 
an overriding Federal power except in certain pre¬ 
scribed situations and then to leave the problem to 
traditional state control, the existence of Federal 
authority to act should appear affirmatively and not 
rest on inference alone’. Yonkers v. United States, 
320 U S 685, 692 # * *; Florida v. United States, 
282 U S 194, 211-12 * * •; cf. Palmer v. Massachu¬ 
setts, 308 U S 69, 84 * * # ; Federal Trade Commis¬ 
sion v. Bunte Bros., 312 U S 349, 351 * * *” (324 
U. S. 515, 532). See also Illinois Central R. R. Co. 
v. Public Utilities Commission, 245 U. S. 493, 510 
(1918). 

The Respective Jurisdictions of the Two Commissions Can 
Be Reconciled. 

The Company is more interested in being able to keep 
its basic corporate accounts so that they will be faithful 
to the facts than it is in who has jurisdiction over those 
accounts. Above all else, it desires to keep its basic corpo- 
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rate accounts so that they will represent the actualities of 
its business, be a genuine record of stewardship and pro¬ 
vide the basis upon which representations of the real 
results of its operations and its true financial condition 
are reported to security holders and creditors and to the 
public. 

The order of the Federal Commission, taking control 
of the Company’s basic corporate accounts and forcing the 
State Commission to use memorandum accounts for its 
comprehensive regulatory purposes, creates an accounting 
monstrosity. The Company will have two accounts for 
plant, two for common capital, two for earned surplus, two 
for annual earnings and two for depreciation reserve, as 
well as two accounts for any other matters upon which or 
with respect to which the two Commissions might differ. 

It is obvious that Congress did not intend, either by 
Section 301(a) or any other provision of the Act, any such 
anomalous result. The legislative policy set forth in 
Section 201 of the Act and the entire history of the legis¬ 
lation clearly indicate that the powers conferred upon the 
Federal Power Commission were not to be used to supplant, 
override or supersede powers traditionally exercised by 
the States. Those sponsoring the Act through the long 
hearings reiterated that the purpose of the Act was to 
supplement the powers of the States so that the electric 
industry would be subject to full and complete regulation. 
But the construction given Section 301(a) by the Federal 
Power Commission certainly supersedes and overrides the 
power theretofore exercised by the States over their pre¬ 
dominantly local utilities. 

As was said by the Supreme Court with respect to the 
Natural Gas Act (and the Court’s language is equally appli- 
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cable here), “It is clear, as the legislative history of the 
Act amply demonstrates, that Congress meant to create a 
comprehensive scheme of regulation which would be comple¬ 
mentary in its operation to that of the states, without any 
confusion of functions.” (Italics supplied.) Public Utilities 
Comm. v. United Fuel Gas Company, 317 U. S. 456, 467 
(1943). 

It has been the consistent purpose of the Courts, in 
dealing with legislation of this character, to integrate 
Federal and State jurisdiction wherever possible. First 
Iowa Hydroelectric Coop. v. Federal Power Commis¬ 
sion, 328 U. S. 152 (1946). Furthermore, it has been said 
of the Act that “Congress is acutely aware of the existence 
and vitality of state governments. It sometimes is moved 
to respect state rights and local institutions, even when 
some degree of efficiency of a Federal plan is to be sacri¬ 
ficed.” Connecticut Light & Power Company v. Federal 
Power Commission, 324 U. S. 515, 530 (1945). 

The accounting powers of the State Commission and 
the Federal Commission may well be integrated by provid¬ 
ing for one set of accounts which shall be the Company’s 
basic corporate accounts and which will make possible 
harmonious and complete accounting sufficient to meet the 
requirements of both Commissions. If the basic corporate 
accounts of the Company were treated (1) as being within 
the jurisdiction of the Federal Commission to the extent 
of reflecting costs of licensed projects and of facilities used 
exclusively in the transmission and sale of energy sold at 
wholesale for resale, and (2) as being within the jurisdic¬ 
tion of the State Commission to the extent of determining 
the costs of all facilities used and useful in generating, 
transmitting and distributing energy to Arkansas con¬ 
sumers and entering into a prudent investment rate base 



for the measuring of the cost of energy to Arkansas con¬ 
sumers, all grounds of conflict between the two Commis¬ 
sions would be removed and the Company’s basic corporate 
accounts would be faithful to the facts and would accurately 
represent the real results of its operations and its true 
financial condition. The Company would have but one 
plant account, subdivided as provided in the systems of 
accounts of both Commissions, would have one common 
capital account, and one earned surplus account and its 
income account would reflect its true earnings. The regu¬ 
latory powers of the two Commissions would thus be 
harmonized and made fully effective. 

Mr. C. W. Smith, the principal accounting witness for 
the Staff of the Federal Commission, admitted that the 
books as set up and kept under orders of the State Com¬ 
mission were ample and sufficient for the rate regulatory 
purposes of the Federal Commission (JA, V. 3, pp. 1398- 
1399). And the Supreme Court, in Jersey Central Power 
& Light Company v. Federal Power Commission, 319 TJ. S. 
61 (1943), held that the primary purpose of the Act was the 
regulation of the sale of interstate energy. 

Such an integration of regulatory authority over the 
Company’s basic corporate accounts as. that indicated 
would give some effect to the proviso clause of Section 
301(a) and at the same time, enable the Company to keep 
basic corporate accounts that “in every respect shall be 
faithful to the facts and * # * which shall prevent conceal¬ 
ment and deception through the manipulation of ac¬ 
counts”, a primary purpose of the legislation. 11 


li As explained by Rep. Lea, member of the House Committee, in describing 
to the House on June 28, 1935, the accounting provisions of the Wheeler- 
Eayburn b ill- 79 Cong. Bee. 10379. 
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The Federal Commission Erred in Holding That 

$1,033,626.13 Was a Write-up, and in Ordering 
It Transferred to Account 107. 

The amount of $1,033,626.13 now under discussion is a 
part of the $6,210,240.04 (See page 7, supra) now recorded 
under the orders of the State Commission in the Company's 
basic corporate accounts in Account 100.5. 

Notwithstanding the fact that the State Commission 
included this amount of $1,033,626.13 in the Company's rate 
base as part of the cost of local service and thereby gave it 
an earning status identical with the Company's other pru¬ 
dent investments, the Federal Commission concluded that 
the amount was worthless, fictitious, and a wnte-up of 
plant account (JA, V. 1, p. 265), and directed that it be 
immediately charged off to earned surplus or to capital 
surplus if one is created for that purpose (JA, V. 1, p. 
265). 

It is admitted by the Federal Commission that this 
$1,033,626.13 represents a part of the actual cash outlay 
paid by Electric Power & Light Corporation (Electric) 
for what are known as the Little Rock, or Arkansas Central, 
properties purchased by Electric from National Power & 
Light Company (National) (JA, V. 1, p. 261; V. 4, p. 1556). 

In December, 1921, National had acquired from the re¬ 
ceiver of the American Cities Company, in a basket acqui¬ 
sition, the controlling securities of the Little Rock Railway 
and Electric Company and certain other companies in 
exchange for securities issued by it (JA, V. 1, p. 260). 
National never segregated its investment between the secu¬ 
rities of these companies, but entered the lump sum of 
$22,247,514.27 on its books as the cost of the securities 
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acquired from the receiver and of other securities acquired 
separately (JA, V. 1, p. 260). In April, 1923, National 
organized the Arkansas Central Power Company to take 
over the Little Rock properties (JA, V. 1, p. 259), consisting 
of a transportation system, an independently operated elec¬ 
tric generating plant serving a local distribution system 
serving the City of Little Rock, and its environs, and a 
steam heat plant serving portions of the City of Little Rock 
(JA, V. 1, p. 259). 

As of November 30,1925, National sold its security hold¬ 
ings in, and certain obligations of, Arkansas Central to 
Electric for a cash consideration of $4,000,000. This amount 
was adjusted to $3,467,345.05 by reason of certain charges 
and credits pertaining to other obligations which are imma¬ 
terial to the present issues (JA, V. 1, p. 261). The Com¬ 
pany, on its organization, took over the Arkansas Central 
properties, and paid Electric $3,467,345.05, the amount 
Electric paid National for them. The $1,033,626.13 which 
the Federal Commission concluded was a write-up is a 
part of the $3,467,345.05 (JA, V. 1, p. 259). 

At the time of the sale from National to Electric, Elec¬ 
tric Bond and Share Company, a top holding company, held 
20.64% of the issued and outstanding voting securities of 
National and 16.9% of the voting securities of Electric (JA, 
V. 4, p. 2024). The remainder of the voting securities of 
National and Electric was outstanding in the hands of the 
public. At that time, Electric Bond and Share had 16 
directors and the other companies had 15 each. Four 
of the Bond and Share directors were common to the 
three companies. Electric had 5 directors who were also 
directors of Bond and Share. National had 6 directors 
who were also directors of Bond and Share. National and 
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Electric had 6 directors in common. A majority of the 

boards of both Electric and National were not common 

»**■ 

either to each other or to Bond and Share (See App., pp. 
14-15). 

The $4,000,000 consideration for the transfer of the 
Arkansas Central properties was arrived at by two com¬ 
mittees, each consisting of two members. One of the com¬ 
mittees was appointed from the directors of Electric and 
consisted of Messrs. Hayden and Strauss; the other was 
from the directors of National and consisted of Messrs. 
Newman and Howard (JA, V. 1, p. 489). Each member of 
the committees was a director only of his particular com¬ 
pany (JA, V. 1, p. 489). 

Information consisting of appraisals, statements of 
operating revenues, expenses and earnings of Arkansas 
Central was submitted to and considered by these commit¬ 
tees, Exhibit 52 (JA, V. 4, p. 1869). It was such informa¬ 
tion as is usually considered in determining a fair market 
price for properties of the character under consideration. 
This information and the reports of the committees to their 
respective boards indicate, as the Federal Commission 
found (JA, V. 1, p. 261), “that the $4,000,000 represented 
a price agreed upon in the light of values, earnings, etc., 
prevailing at the time of the transaction • # 

National credited its investment for the basket acquisi¬ 
tion with $4,000,000 received from Electric for the Arkansas 
Central properties (JA, V. 1, p. 262). At no time did it 
ever record a profit or a loss on this sale, and at all times 
since the sale has maintained that the $4,000,000 represented 
its cost of the Arkansas Central properties (JA, V. 1, p. 
490). 
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When consideration is given to all the circumstances 
incident to the sale of the Arkansas Central properties by 
National to Electric, it is apparent that the transaction 
fully meets the test of an arm ’s-length bargain. 

The Federal Commission, in determining the cost in¬ 
curred by Electric for the properties, undertook to find what 
the properties cost National, and concluded that that cost 
was $1,033,626.13 less than Electric actually paid National. 
By using the formula which it has arbitrarily applied to all 
transactions between parent companies and their wholly- 
owned subsidiaries and between affiliated corporations 
having the same stockholders, the Federal Commission 
determined that Electric’s cost of the Arkansas Central 
properties, irrespective of their value, could not exceed what 
it considered to be National’s cost (JA, V. 1, p. 260), 
adopted National’s cost as Electric’s; and directed that the 
$1,033,626.13 be charged off. 

National’s holdings in Arkansas Central were worth 
$4,000,000, and Arkansas Central’s physical properties, 
subject to indebtedness and liens thereon, were worth 
$3,467,345.05 (JA, V. 1, p. 261). In such circumstances, 
what was the duty and obligation of National’s directors 
in selling to Electric? Should they have sold the securities 
to Electric for actual cost, when it was known that that 
figure was more than $1,000,000 less than value? 

The result of a sale at the price developed by the Federal 
Commission, and found by that Commission to have been 
more than $1,000,000 less than value, would have been to 
defraud the stockholders of National of $1,033,626.13. Since 
Electric Bond and Share owned approximately 17% of 
National and 20%% of Electric, Bond and Sh a r e would 
have been enriched at the expense of the other stockholders 
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of National The holders of 83% of National’s stock—the 
public—would have been deprived of $857,909.69, and this 
amount would have been given without consideration to the 
public holding 79 Mj% of Electric’s stock. National and 
Electric were affiliates having interlocking directors and it 
is well settled that had the transaction between them been 
consummated upon the basis adopted by the Federal Com¬ 
mission, the courts would have set it aside and subjected 
the directors of National to personal liability for fraud 
practiced upon that Company’s stockholders. 

This Court, in Mayflower Hotel Stockholders Protective 
Committee v. Mayflower Hotel Corporation, 173 F. (2d) 
416, 421 (App. D. C., 1949), recognizes the affirmative rule 
that transactions between affiliates or controlled interests 
may be valid. 

“• • • i 4 Q or p ns juris 870 lays down the rule as 
follows: 

‘There is no law which makes it impossible for 
a majority stockholder to enter into a contract with 
his company. However, such a contract will be 
scrutinized with much greater care thorn if made 
with a third person, * * *’ 

• ••••• 

“In Pepper v. Litton, 1939, 308 U. S. 295, 306, 60 
S. Ct. 238, 245, 84 L. Ed. 281, Mr. Justice Douglas 
said: ‘The essence of the test is whether or not 
under all the circumstances the transaction carries 
the earmarks of an arm’s length bargain’.” 

The case of Corsicana National Bank v. Johnson, 251 
U. S. 68 (1919), referred to at page 419 of the Mayflower 
Hotel decision, states that the existence of common directors 
does not necessarily render transactions between the two 
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companies void and relates the fraudulent intent to a show¬ 
ing that the transaction would be of great advantage to one 
corporation at the expense of the other, a circumstance 
thoroughly negatived in the instant case. 

The applicable rule was very clearly stated by the 
Supreme Court in Geddes v. Anaconda Copper Mining 
Company, 254 U. S. 590, 599 (1921) as follows: 

“The relation of directors to corporations is of 
such a fiduciary nature that transactions between 
boards having common members are regarded as 
jealously by the law as are personal dealings between 
a director and his corporation; and where the fair¬ 
ness of such transactions is challenged, the burden 
is upon those who would maintain them to show 
their entire fairness; and where a sale is involved, 
the full adequacy of the consideration. Especially is 
this true where a common director is dominating in 
influence or in character. * * * Twin-Lick Oil Co. v. 
Marbury, 91 U. S. 587, 588, 23 L. ed. 329, 330, 3 Mor. 
Min. Rep. 688; Thomas v. Brownsville, Ft. K. & 
P. R. Co., 109 U. S. 522, 27 L. ed. 1018, 3 Sup. Ct. 
Rep. 315; Wardell v. Union P. R. Co., 103 U. S. 651, 
658, 26 L. ed. 509, 511, 7 Mor. Min. Rep. 144; Corsi¬ 
cana Nat. Bank v. Johnson, 251 U. S. 68, 90, 64 L. ed. 
141,155, 40 Sup. Ct. Rep. 82.” (Italics supplied.) 

In Pepper v. Litton, 308 U. S. 295 (1939), the Supreme 
Court again had occasion to refer to the applicable rule, 
saying: 


“A director is a fiduciary. Twin-Lick Oil Co. v. 
Marbury, 91 U S 587, 588 * * '. So is a dominant or 
controlling stockholder or group of stockholders. 
Southern Power Co. v. Bogert, 250 U S 483,492. • • • 
The essence of the test is whether, under aU of the 
circumstances, the transaction carries the earmarks 
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of an arm’s length bargain. If it does not, equity 
will set it aside.” (Italics supplied; 308 U. S. 295, 
306.) 

The obvious purpose of the stringent application of this 
rule is to prevent interlocking or dominating directors of 
two corporations from taking advantage of their power to 
defraud the stockholders of one corporation and unjustly 
enrich those of the other. The circumstances surrounding 
the negotiations between National and Electric and the 
determination of the price to be paid the former by the 
latter for the Arkansas Central properties indicate that 
those who were responsible for the sale were familiar with 
the rule of law applicable to transactions between affiliated 
corporations and studiously pursued the course that would 
avoid any suspicion of fraud. 

Notwithstanding the circumstances here present, the 
Federal Commission disregards the actualities and the rules 
of fair dealing recognized and enforced by the Courts, and 
concludes that a transaction which took place 24 years ago 
should be reconstructed and treated in a manner which the 
Courts of that day held, and the Courts of this day would 
hold, to be fraudulent 

The Federal Commission cites several decisions in sup¬ 
port of its position (JA, V. 1, p. 260). An examination of 
those cases shows that they are readily distinguishable from 
the case at bar, and that the Federal Commission failed to 
understand and apply the legal distinction, recognized and 
enforced by the courts, between transactions on the part 
of affiliated companies wholly-owned by a holding company 
and transactions between a parent company and its wholly- 
owned subsidiary, on the one hand, and, on the other hand, 
transactions between corporations the securities of which 
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are only partially owned by an affiliated or affiliating 
company. 

Petitioners requested the Federal Commission to find 
the facts as to (a) the public holdings of the securities of 
National and Electric and (b) the actions of the Boards of 
Directors of the two companies in consummating the pur¬ 
chase and sale of the Arkansas Central properties at a fair 
and adequate price and to conclude therefrom (1) that, as 
clearly was required in order to protect the rights of public 
holders of the securities of National, such purchase and 
sale had been made in circumstances which were the sub¬ 
stantial equivalent of arm’s-length bargaining and (2) that 
the adjustments proposed by the Staff of the Federal Com¬ 
mission (and subsequently adopted by that Commission) 
would have reflected such purchase and sale upon a basis 
which would have been a fraud upon the public holders of 
National’s securities (JA, V. 1, pp. 31-33). 

These proposed findings and conclusions were material 
to determination of the issue pending before the Federal 
Commission. It is clear from the record that if the Federal 
Commission had given consideration to this aspect of the 
transaction, it would have been required to find as the Peti¬ 
tioners requested. It is equally patent that if such findings 
had been made, the Federal Commission could not properly 
have applied its rule governing transactions between affili¬ 
ates to this particular transaction. 

It is submitted that the Federal Commission erred in 
concluding that the $1,033,626.13 of actual arm’s-length cost 
paid by Electric for the Arkansas Central properties is a 
write-up, and in directing that it be removed from Account 
100.5 and charged to Account 107; and that the action of the 
Federal Commission in doing so was arbitrary, capricious, 
and contrary to both the applicable law and the undisputed 
evidence. 
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Dispositions and Adjustments Ordered by tbe 

Federal Commission Are Erroneous, Arbitrary, 
Capricious and Void. 

To the extent that the dispositions and adjustments 
ordered by the Federal Commission are (a) arbitrary or 
capricious, (b) beyond the authority conferred upon that 
Commission by the Act or (c) not supported by substantial 
evidence, they patently are erroneous and void. American 
Tel & Tel Co. v. United States, 299 U. S. 232 (1936); United 
Air Lines v. Civil Aeronautics Board, 155 F. 2d 169, 171 
(1946); New York Edison Co. v. Maltbie, 244 App. Div. 685, 
281 N. Y. S. 223 aff’d, 271 N. Y. 103, 2 N. E. 2d 277 (1936). 

The dispositions ordered by the Federal Commission 
fall into two categories: (1) the Federal Commission, after 
classifying the $1,033,626.13 (which we have just discussed) 
as a “write-up”, directed that it be charged to Account 
107 and ordered that it be disposed of by charges to earned 
or capital surplus (JA, V. 1, p. 298), thus reducing the 
stockholders * equity in the Company, and (2) the Federal 
Commission ordered that the amount of $5,176,613.91 (the 
$1,033,626.13 and the $5,176,613.91 make up the total of 
$6,210,240.04 of prudent investment approved by the State 
Commission which the Federal Commission seeks to wipe 
out), classified by both commissions in Account 100.5, be 
disposed of by equal annual charges over a period of 12 
years to Account 537 (JA, V. 1, p. 298), thus reducing the 
amount of annual earnings allowed the stockholders of the 
Company by the State Commission to the extent of the 
annual amortization charges of approximately $430,000 
per year. 
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Such dispositions and charges also would have the effect 
of reducing the Company’s rate base and its permitted 
earnings on that rate base, unless the State Commission 
were to amend its 1944 order. 

The Federal Commission’s theory for classifying item 
(1) to Account 107 and directing its charge-off is discussed 
in the preceding section of this brief. As for item (2) the 
Federal Commission, with its customary approach, con¬ 
cluded that the $5,176,613.91 represented payment for utility 
intangibles over and above original cost, particularly terri¬ 
torial rights, franchises and the elimination of competition 
(JA, V. 1, p. 295), and that, regardless of benefits realized 
or being realized by Arkansas consumers from this in¬ 
vestment, it would seem “imprudent” not to provide an 
amortization reserve for its ultimate retirement since it 
represented an inferior intangible item, and that great justi¬ 
fication for a short period of amortization exists (JA, V. 1, 
p. 269). 

Both amounts now are recorded in the Company’s basic 
corporate accounts in Account 100.5 under the orders of 
the State Commission (JA, V. 4, p. 1827). The aggregate 
of these amounts, or $6,210,240.04, is the balance remain¬ 
ing of the $6,947,058.92 originally assigned to Account 
100.5 by the State Commission, which found that this 
amount should not be charged off or amortized, and 
included it in a rate base measured by prudent investment. 

The divergent treatments of these two items present 
the major accounting conflicts between the two commis¬ 
sions. These conflicts are not due to any difference in the 
systems of account prescribed by the two commissions, but 
result entirely from a difference in regulatory philosophy. 
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The Determination of the Character of the Items by the 

State Commission Is Conclusive. 

The Federal Commission, even though it had dominant 
jurisdiction of the Company’s basic corporate accounts, 
obviously would have to accept the State Commission’s 
determination of the nature, character, service usefulness, 
and value of the items under discussion and therefore must 
recognize and give effect to the order of the State Commis¬ 
sion. While the Federal Commission may differ with the 
State Commission as to the purpose of the Company’s in¬ 
vestments and the usefulness of the property acquired or 
created for service to local consumers, it may not assume to 
review and revise the State Commission’s determination of 
resulting benefits and values. 

The record contains extensive discussions by account¬ 
ing witnesses whose qualifications and experience are im¬ 
pressive (JA, V. 2, pp. 569-570, 834-835, 1036-1040, 1289- 
1292, 1531-1534). It now seems unfortunate that their ex¬ 
aminations were carried to such length, because much of 
the record consists of irrelevant discussions which ignore 
the salient and distinguishing feature of this case—the 
State’s determination of book asset values (and public 
benefits) in respect of the Arkansas service which sustains 
the Company. The Federal Commission would by-pass the 
legal effect and factual impact of the State Commission’s 
order of June 24, 1944, upon the speculative and wishful 
assumption that the State may change its mind. It is sub¬ 
mitted that judgment cannot rest upon a basis so lacking 
in substance. 

It seems patent that the ordered write-off of prudent 
investment established and supported by the State Com¬ 
mission’s order is not a proper or valid exercise of the Fed- 
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eral Commission’s authority to prescribe a system of ac¬ 
counts to be kept for its purposes. No loss has been 
suffered as to this investment and there is no indication 
that any may be. 

"When the entire record is considered with dne regard 
to the State’s order of 1944, we think these facts are not 
subject to challenge: 

(a) Cost to the Company is the accepted basis of 
accounting, as appropriately summarized by Mr. Grady 
at JA, V. 2, pp. 624-625. 

“Initially, I mean the initial recording, Mr. Gold¬ 
berg, of the corporate costs obviously should be the 
cost of the acquiring company. That is the generally 
accepted basis of accounting unless something else 
is introduced of a stronger economic significance. 
Then that cost—several things might cause that, but 
certainly cost—should be followed there until some 
other factor comes into being which in all the cir¬ 
cumstances means that your cost ought to be thrown 
overboard.” 

(b) The State alone is competent to determine 
what book assets represent assets used and useful in 
the public interest of the State and its consumers and 
to determine the costs of service to consumers. 

(c) With respect to the amount classified and as¬ 
signed by it to Account 100.5, the State Commission 
found that said amount represented the difference be¬ 
tween original cost of the Company’s electric property 
and the amount actually paid therefore as the result 
of arm’s-length bargaining (JA, V. 4, p. 1793); that the 
purpose of acquiring the properties was physically and 
corporately to integrate them into a coordinated sys¬ 
tem; that, if their purchase price had been limited to 
original cost, they could not have been purchased for 
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any purpose (JA, V. 4, p. 1794); that common owner¬ 
ship of the properties was necessary before they could 
be successfully integrated; that the amount paid for 
them must be treated as a part of the cost of the inte¬ 
grated system (JA, V. 4, p. 1795); that the electric 
industry in the areas now served by the Company was, 
at the time of the many purchases made, in a pioneer 
and substantially undeveloped stage; that integration 
of these properties was of substantial benefit to the 
public of the areas now served by the Company; that 
the new enterprise was planned and promoted for the 
purpose of developing these areas; that the result at¬ 
tained by the Company could not have been reached 
by it or anyone else, except through the integration 
of many independent operating units (JA, Y. 4, p. 
1796); that the amount paid at the time it was ex¬ 
pended represented value and now represents value, 
and that such amount should not be charged oft or 
amortized, but should be recognized and included as a 
part of the Company’s valid and presently existing 
assets and values (JA, V. 4, p. 1797). 

With respect to the amount classified by the State 
Commission in Account 100.5, that Commission further 
found: 

“Since this excess of investment over original 
cost was prudently made, has resulted in public bene¬ 
fits, and has not been recouped by the investors, and 
today represents existing and functioning value, the 
Department finds that it would be economically 
unsound and morally wrong to exclude the arm’s- 
length excess over original cost from the rate base” 
(JA, Y. 4, pp. 1803-1804). 

(d) It is not within the competence or authority of 
the Federal Commission to review and alter such de¬ 
terminations of the State with respect to local service. 
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(e) The Federal Commission has never before had 
a case similar to this one, Le., one in which the State 
had definitively established the costs of local service 
(JA, V. 3, p. 1427). 

(f) The costs segregated to Account 100.5 by the 
Federal Commission are admitted to be valid costs to 
the Company in connection with the creation of its new 
integrated electric system. 

(g) Such costs resulted in benefits through the cre¬ 
ation of more efficient and economic service. The State 
has established that such costs continue to be of com¬ 
mensurate value and that they have not been recouped 
(JA, V. 4, p. 1803). 

(h) The ordered amortization of amounts in Ac¬ 
count 100.5 is based upon the premise that these estab¬ 
lished book assets are of uncertain duration, of de¬ 
preciable character or quality. 

“ Respondent accrues amounts to its deprecia¬ 
tion reserve in respect to its most valuable and most 
important properties which are included in the rate 
base, such as its steam and hydroelectric generating 
plants. It would seem illogical and imprudent not 
to provide an amortization reserve for the ultimate 
retirement of the vastly inferior intangible items. 
(Opinion of Federal Commission, JA, V. 1, p. 269). 

1 ‘It would be arbitrary to write out an asset 
which is still working and performing a service such 
as your hydro plant, write it out completely. It 
would not be wrong, but as a matter of fact would 
be required to amortize it in the sense of depreciat¬ 
ing it over its useful life, and, as a matter of fact, 
it would be arbitrary if the commission did not 
require such depreciation.” 

• ••••• 

“—you can’t tell me, Judge, that these intangi¬ 
bles ought not to be subject to the same rule that 






54 


your real earning asset, your hydro plant, is sub¬ 
ject to. I just can’t subscribe to that principle, that 
theory. 

“Q. All right, then, you think that they ought to 
be depreciated like the other earning assets, is that 
it? A. They have got to be amortized. ‘Amortized’ 
i is the technical term used for intangibles and those 
things which are spread over a legal as distinguished 
from a natural life, such as leasehold interests, 
bond discount and things of that nature.” (Mr. C. 
W. Smith, JA, V. 3, pp. 1431,1425). 

(i) Such assumption of probable loss is not based 
upon an expected termination of the enterprise (Mr. 
Rainwater, JA, Y. 4, pp. 1671-1672; Mr. Grady, JA, 
V. 2, p. 579). 

(j) The order to write-off these costs within a 
period of twelve years is based upon the assumption 
(and there can be no other basis for such write-off) that 
the State probably will change its order and (prob¬ 
ably within twelve years) remove such assets from the 
catagory of book assets representing continuing value. 
Any such assumption is, at best, mere speculation, and 
it is outrageous when coupled with the findings quoted 
above and the testimony of both Mr. Rainwater and 
Mr. Smith, (Mr. Rainwater, JA, V. 2 and 3, pp. 
1620, 1640, 1648-9; Mr. Smith, 1441, 1489-90) that 
equity and fair play demand provision for recoupment 
if amortization of an investment of such character is 
ordered, and (Mr. Rainwater, JA, Y. 2 and 3, pp. 
1641-7,1649-50; Mr. Smith, 1490) that the order of the 
Federal Commission would not and could not provide 
for such recovery (JA, V. 1, pp. 270-271). 

(k) The purpose of accounting is to interpret, 
record and represent all transactions; to record facts, 
but not to create them (JA, Y. 3, p. 1428). 
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(1) The Federal Commission, in considering that 
accounting must also take into account what is going 
to happen in the future (JA, V. 4, p. 1677), patently- 
erred in ignoring the State order upon the predicate 
that giving it consideration would mean departing 
from a cost accounting basis. This is fully illustrated 
by the testimony of Mr. Rainwater at JA, V. 4, p. 
1638. The obviously correct explanation appears in 
the testimony of Mr. Grady: 

“If you haven’t changed cost you certainly have 
not departed. It simply means that you have brought 
into question the matter of current economic value, 
and that has fully supported your cost so that there 
is no basis for saying that you should shift from 
cost to a value basis.” (Mr. Grady, JA, V. 2, p. 662). 

It is self-evident that if an amount recorded in a com¬ 
pany’s accounts represents costs incurred in the amount 
shown, the inclusion of such amount is not a departure 
from costs because it also represents or is supported 
by value. 

Since the amount of $1,033,626.13 which the Federal 
Commission would put in Account 107 is part of the amount 
established in Account 100.5 by the State, part of the cost 
of local service and representing value to the State, it must 
be treated in the same way as other assets in Account 100.5. 
There is no dispute as to the fact that this amount repre¬ 
sents an actual cash outlay made on behalf of the Company, 
with resulting social and economic benefits to the area 
which it serves. 

We believe that the above statements of facts are not 
controverted anywhere in the record and that they are 
material and controlling in the consideration of paragraphs 
(A) and (B) of the Federal Commission’s order. 





The protracted discussions in the record concerning 
some industrials which have written off intangibles of the 
general nature which the Federal Commission (ignoring all 
local benefits and values) would ascribe to Account 100.5 
amounts, provide no guide to a decision in this case. Nor 
is any criterion provided by the numerous examples of 
write-offs by utility companies, whether made voluntarily 
or at the instance of regulatory authority, in cases where 
determinations had not been made by the State (as they 
have been made here) as to prudent investment made in 
the public interest and continuing to have full value to the 
State’s consumers and the Company. 

The characterizations of the Federal Commission as 
to the nature or precarious quality of the assets represented 
by Account 100.5 can have no significance except with 
respect to that Commission’s limited jurisdiction in con¬ 
nection with interstate commerce. Perhaps no issuable 
controversy appears in this proceeding as to values or 
benefits to interstate commerce. But that is beside the 
point. The State alone can make determinations as to the 
value which assets have from the point of view of local 
service. It has conclusively made such determinations of 
initial value and continuing value in this case and has 
provided for full earnings upon the assets in question, 
regardless of Federal action. The construction of Section 
301(a) of the Act cannot be approached without considera¬ 
tion of the fact that reporting for stewardship is the pri¬ 
mary purpose of accounting. The Federal Commission has 
contended that its desires must come first, but this amounts 
to no more than an attempted imposition of force and has 
no relation to the initial purposes of accounting. 

“Any person who undertakes the management of 
affairs for others must make an accounting and for 
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that purpose he keeps books of account. It follows 
then that the primary purpose of keeping accounts 
is to account to the owners of the business as a matter 
of stewardship. 

“Of course corporate officials have responsibilities 
to others than the investors in the corporations, such 
as creditors and governmental authorities, but I 
should think the matter of primary importance would 
be accounting to the owners of the business. It was 
essential to keep accounts for this purpose long 
before business was complicated by these other 
responsibilities, and this purpose will continue 
though others may disappear.” (Mr. Bell, JA, V. 
2, p. 835). 

“Regulatory authorities, quite naturally, are 
interested primarily in information which they 
regard as significant for rate-making and other regu¬ 
latory purposes. They should recognize, however, 
that they have no right to prevent accounting from 
providing essential information required to serve 
the other useful purposes of business and its in¬ 
vestors, such as stewardship responsibility, any more 
than the latter purpose should be allowed to thwart 
the provision of information required for purposes 
of regulation.” (Mr. Grady, JA, V. 2, p. 586). 

Following its findings, the State Commission proceeded 
to establish a rate base for the Company measured by pru¬ 
dent investment and included in that rate base the amount 
of $6,210,240.04 here involved (JA, V. 3, p. 1429). 

The Company, since the effective date of the State Com¬ 
mission’s order, has been, and is now, earning upon the 
amount involved the same rate of return, just as it has been 
and is now earning upon any other of its investments in 
electric facilities (JA, V. 3, pp. 1429-1430). 
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Even a casual reading of the Act discloses that the 
Federal Commission has no power to determine (a) what 
is or is not nsed and useful in supplying a local service, (b) 
what should be included or excluded from a rate base 
used to measure rates for such service, or (c) what should 
be a charge against local consumers or against net earnings 
allowed the Company by the State Commission. 

To be specific, the State Commission has determined 
that the Company’s Pine Bluff generating plant is used 
and useful in the supplying of service to Arkansas consum¬ 
ers; that the public interest required its construction and 
the investment of the funds necessary to construct it, and 
that such investment should be included in a rate base 
measured by prudent investment. But assume that in a 
plant account reclassification case such as this, the Federal 
Commission should determine, on evidence satisfactory to 
it, that the Pine Bluff plant was neither necessary to nor 
used and useful in supplying a public service subject to its 
jurisdiction, and that its cost must be charged off. In such 
circumstances, whose views as to the necessity and useful¬ 
ness of the plant and the prudency of the Company’s invest¬ 
ment should prevail, those of the State Commission or those 
of the Federal Commission? It is obvious that those of the 
State Commission should. 

Since the Federal Commission has no power to deter¬ 
mine the necessity, the usefulness, or the prudency of an 
investment used in local service, it clearly should, in con¬ 
sidering the accounting treatment to be given such an in¬ 
vestment, accept the characterization of that investment 
by the State Commission, whatever its own (the Federal 
Commission’s) views may be as to such characterization. 

In the light of the order of the State Commission allow¬ 
ing a fair return on the amount segregated by that Com- 
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mission in Account 100.5, the order of the Federal Com¬ 
mission requiring the write-off or amortization of that 
amount violates generally accepted and sound accounting 
principles and the Federal Commission’s own Uniform 
System of Accounts because it requires the reflection on 
the books of the Company of a loss which has not been 
suffered. 

In the absence of any indication that the investment 
in question will not continue to be included in the Com¬ 
pany’s rate base and that the Company will not be per¬ 
mitted to earn a return upon it, there can be no justification 
for either a charging off or an amortization which patently 
would result in an understatement of earnings and surplus 
(JA, V. 2, p. 837). 

• • Realistically considered, such an approach 
would be in conflict with facts. The enforcement of 
a program of amortization would compel the Com¬ 
pany to keep erroneous records in that the books 
would conceal, misrepresent, and misstate the estab¬ 
lished fact that the asset in question has a recognized 
earning value and that the asset is of continuing 
nature. Amortization would not be sound account¬ 
ing, for under good accounting the books should 
report and not fail to report an undiminished invest¬ 
ment in such an asset, whether tangible or intangible. 
Otherwise, financial statements based on such records 
would be erroneous and misleading to investors 
and others who rely on the statements” (Mr. John 
Bickley, JA, V. 2, p. 1048). 

In the case of American Telephone & Telegraph Co. v. 
United States, 299 U. S. 232 (1936), an attack was made on 
the Uniform System of Acounts promulgated by the Fed¬ 
eral Co mmunic ations Commission. That System of Ac- 
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counts contained Account 100.4 as a subdivision of Plant 
Account. In this account are recorded write-ups similar to 
those recorded in Account 107 of the Federal Commission’s 
System, as well as costs of properties in excess of original 
cost such as are recorded in Account 100.5 of the Federal 
Commission’s System (Item G, p. 37). The Court held 
that the Commission in that case: 

‘4s not under a duty to write off the whole or any 
part of the balance in 100.4 if the difference between 
original and present cost is a true increment of 
value. On the contrary, only such amount will he 
written off as appears upon application for appro¬ 
priate directions to he a fictitious or paper incre¬ 
ment” (Italics supplied; 299 U. S. 232, 240.) 

To remove all doubt with respect to its construction of 
the Federal Communications Commission’s System of 
Accounts, the Court during argument of that case asked 
counsel to file a written interpretation of the System of 
Accounts. That interpretation was filed and accepted by 
the Court. It was as follows: 

“• • • ‘that amounts included in account 100.4 that 
are deemed, after a fair consideration of all of the 
circumstances, to represent an investment which the 
accounting company has made in assets of continuing 
value will be retained in that account until such 
assets cease to exist or are retired; * * •’ 99 ( 299 TJ. S. 
232, 241). 

There is strikingly similar language in Account 100.5 
as prescribed by both the Arkansas Commission’s System 
and the Federal Commission’s System and it is therefore 
urged that the rule of the American Telephone & Telegraph 
Co. case clearly is applicable and controlling here. 
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The Court of Appeals for the First Circuit in American 
Power & Light Company v. Securities and Exchange Com¬ 
mission, 158 F. 2d 771 (C. C. A. 1,1946), considered whether 
an item recorded in Account 100.5 should be charged off or 
amortized and, after reviewing accounting authorities and 
evidence of accountants, both pro and con, reached this 
conclusion: 

“Our analysis of the above authorities leads us 
to the conclusion that the substance of the objections 
relates to arbitrary dispositions of Account 100.5 
regardless of value [Citing cases]. Under the Amer¬ 
ican Tel. & Tel. stipulation to which we have a right 
to expect the Commission to adhere, arbitrary dis¬ 
positions will not be ordered. ,, (158 F. 2d 771, 783.) 

Since the amounts ordered by the Federal Commission 
to be written out or amortized from the Company’s basic 
corporate accounts, to wit, $1,033,626.13 and $5,176,613.91, 
patently are not fictitious or paper increments, but repre¬ 
sent actual costs of earning assets used in serving Arkan¬ 
sas consumers, the Federal Commission’s ordered disposi¬ 
tions of them are arbitrary, capricious and void under the 
authority of the cases cited above. 

If Adjusted as Directed by the Federal Commission, 
the Company’s Basic Corporate Accounts Would be 
False and Misleading. 

If the Company’s basic corporate accounts are adjusted 
as directed by paragraphs A, B, and C of the Federal 
Commission’s order (JA, V. 1, pp. 297-298) they and every 
financial statement based thereon will be false and mislead¬ 
ing to investors, the public, and regulatory authorities in 
that they would not reflect the actualities of the Company’s 
capital structure, its earning base, and its earnings. To 
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be specific: (1) they would not show the prndent invest¬ 
ment of the Company npon which it is permitted to earn a 
return, if the $1,033,626.13 transferred to Account 107 
should be charged to earned surplus, since earned surplus 
is, under the orders of the State Commission, a part of the 
Company’s earning or rate base (JA, V. 4, pp. 1812-1813); 
(2) they would show, contrary to the facts, further reduc¬ 
tions in the Company’s rate base equal to the annual 
amortization of Account 100.5 amounting to approximately 
$430,000 (one-twelfth of $5,176,613.91); (3) they would 
create and provide for a hidden earning reserve since they 
would not reflect the Company’s true earning base; and, 
(4) they would fail to show the net earnings allowed by the 
State Commission. 

The Federal Commission insists that the Company’s 
financial statements must be based on its basic corporate 
accounts as adjusted by that Commission (JA, V. 1, pp. 283- 
284). If the books are false to the facts, of course finan¬ 
cial statements based upon them would fail to reflect the 
truth. Thus the Federal Commission insists and holds that 
the Company must not only keep false records, but it must 
also issue false financial statements. 

The Federal Commission Erred in Directing That 
$2,366,885 be Restored to the Depreciation 
Reserve and Charged to Surplus. 

Under the heading, “Correction of Erroneous Charges 
to the Depreciation Reserve” (JA, Y. 1, p. 272), the 
Federal Commission concludes that a charge to the Com¬ 
pany’s depreciation reserve in 1942 of $2,366,885, represent¬ 
ing a part of the difference between the recorded cost of 
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w&ter and ice properties and the amount received on their 
sale was an erroneous entry which unjustifiably burdened 
the reserve and inflated the Company’s accounts (JA, V. 
1, p. 274). By Paragraph (C) of its order, the Federal 
Commission directed that this amount be credited to the 
depreciation reserve (added thereto) and charged to 
earned surplus or a capital surplus, if one is created for 
that purpose (JA, V. 1, p. 298). 

Neither in its discussion of the charges to the reserve, 
nor in its findings, did the Federal Commission determine 
that the Company’s reserve, after the charges were made, 
was inadequate or deficient (See Opinion, JA, V. 1, pp. 
272-275, and Finding 36, JA, V. 1, p. 297). 

The Federal Commission took the position that the 
charge was an erroneous accounting entry and that the 
issue with respect thereto arose under Section 301 (a) of the 
Act conferring accounting jurisdiction, and not under Sec¬ 
tion 302 (a) of the Act (See Appendix B, p. 12) empower¬ 
ing the Commission to fix rates for depreciation, to require 
the Company to cany a proper and adequate depreciation 
account, and to regulate that account. 

Before the Federal Commission may order an in¬ 
crease in the Depreciation Reserve, it must find that 
the reserve is inadequate. 

Although the entries dealt with by the Federal Commis¬ 
sion were made in 1942, and were reported to the Federal 
Commission April 16, 1943 (JA, V. 3, pp. 1348-1349), the 
Staff of that Commission took no exceptions to them either 
in its original staff report dated March 20,1943 (JA, V. 1, 
p. 61) or in its supplemental report dated September 
27, 1944 (JA, V. 1, p. 270), both of which were com¬ 
piled and issued after the entries were made and notice 
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thereof given the Federal Commission. The Federal Com¬ 
mission did not question the entries in either of its show 
cause orders based on, and of even date with, the Staff 
reports (JA, V. 1, pp. 54, 187). The issue concerning the 
entries disposing of the water and ice properties was for¬ 
mally injected into this record on January 9, 1948 (JA, V. 
4, p. 1742) by paragraph 4 (JA, V. 4, p. 1746) of Exhibit 1. 
This paragraph, after reciting what the Company had done, 
reads as follows: 

“The Staff contends that the amount in said 
reserve applicable to those properties was substanti¬ 
ally less than the amount of $2,968,563.86, and, as 
a result, that the reserve for depreciation applicable 
to electric plant is deficient. Respondent denies 
such contention and a determination of this con¬ 
troversy is an issue to be determined at the hear¬ 
ing.” 

Since the Federal Commission at no time questioned 
the entries made, and they were only questioned by the 
the Staff, the Company, under the last sentence of Section 
301 (a) of the Act, does not have the burden of justifying 
such entries. On the contrary, the burden of establishing 
that they were erroneous is on the Staff and on the Federal 
Commission. 

It is difficult to understand how the charge in 1942 
results in an inflation of the Company’s accounts. The 
Company by these entries removed from its plant account 
all of the recorded cost of its water and ice properties. 
Thus the situation is distinguishable from that involved in 
United States v. New York Tel. Co., 326 TJ. S. 638, 649-650 
(1946) where the write-up had not entirely been removed 
from plant account 
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Without first determining that the Company’s deprecia¬ 
tion reserve applicable to electric was inadequate after the 
charges in question were made, it is impossible to deter¬ 
mine whether the reserve was unjustifiably burdened by 
these charges. 

The Commission asserts that the charges were in viola¬ 
tion of its System of Accounts (JA, V. 1, p. 274), but 
does not point out any provision of the System which the 
charges would violate. 

The Uniform System of Accounts of the Federal Com¬ 
mission defines depreciation as the loss in service value, 
not protected by insurance and not restored by current 
maintenance, due to all factors causing ultimate retirement 
of property; these factors embrace wear and tear, decay, 
action of the elements, inadequacy, obsolescence, changes 
in the art, changes in demand, and requirements of public 
authorities (Item G, p. 5). 

While the System of Accounts provides a form of de¬ 
preciation account, neither the System nor the Act requires 
a utility to carry to that account any specific amount, either 
monthly or annually, and no rates of depreciation are fixed. 
Neither the System nor the Act sets up any standard or 
guide by which the adequacy of the reserve may be meas¬ 
ured, nor prohibits any character of charges to the account. 

Aside from the requirements of the System of Accounts, 
it was conceded (JA, V. 3, p. 1349) that the Federal 
Commission had not exercised any of the powers conferred 
upon it by Section 302 (a) of the Act. By its failure to 
adopt rules and regulations, fix rates for depredation, 
and regulate charges to such an account, the Federal Com¬ 
mission left with the Board of Directors of the Company 
not only the question of the adequacy of the account, but 
also what items might be charged thereto and when. 
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In Empire District Electric Co. v. Public Service Com¬ 
mission ., 339 Mo. 1188, 100 S. W. (2d), 509 (1936), the 
Supreme Court of Missouri dealt with a situation on all 
fours with the question now under discussion. The statute 
involved in that case, Section 5200 of the Revised Statutes 
of Missouri, 1929 (See Appendix, pp. 13-14), though 
slightly different in form, conferred upon the Commission 
of that State the same powers over the reserve and rates 
for depreciation as Section 302 (a) (See Appendix, pp. 12- 
13) of the Act conferred upon the Federal Commission, and 
the two statutes provided for the same method of exercising 
those powers. The Missouri Commission, like the Federal 
Commission, had failed to exercise regulatory control over 
the reserve or rates for depreciation. 

The utility in that case had removed from its reserve 
or charged to it certain items, not representing losses in¬ 
cident to electric property, in an aggregate of $1,600,000, 
parts of which were used to pay dividends, create a special 
earned surplus reserve, and take care of losses incident to 
the sale of securities. 

The Commission discovered these facts while making an 
audit of the accounts incident to a rate case, and entered 
an order directing that the aggregate of the amounts with¬ 
drawn from the reserve be restored. 

The Court in that case held: 

“The only purpose of a depreciation reserve, so 
far as the public is concerned, is to guarantee that 
the company’s property will be kept in proper con¬ 
dition so that efficient service may be rendered. 
When that purpose is accomplished, the balance 
remaining in the depreciation reserve belongs to the 
company and it cannot be forced to give it up • • 

(100 S. W. (2d), at p. 511) 
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The position of the Missouri Supreme Court with 
respect to property rights in the reserve fund is amply 
supported by the Supreme Court of the United States in 
the case of Board of Public Utility Commissioners v. N. T. 
Tel. Co., 271 U. S. 23, 31-32 (1926), and Smith v. Illinois 
Bell Tel. Co., 282 U. S. 133,158 (1930). 

The Court in the Missouri ( Empire District Electric 
Co.) case held that the power of the Commission of that 
State to regulate the reserve depended upon the statute 
referred to above; that the Commission could not regulate 
the reserve except by observing the requirements of the 
statute; and, that since the adequacy of the reserve was 
left to the accounting company, it might charge to the 
reserve any items which did not reduce the reserve below 
that required for the needs of the company. The com¬ 
mission in that case contended, as the Federal Commission 
contends here, that the company could not withdraw from 
the reserve, irrespective of how it was created, any amounts, 
except with the approval of the commission. 

The Court took the position that when specific powers 
are conferred upon a commission by statute to be exercised 
in a specified manner, those powers are exclusive of any 
powers theretofore possessed by the commission. The Court 
further held that even though the commission had the reg¬ 
ulatory control of the reserve, its order was, nevertheless, 
void because the findings made by the commission did not 
support it; that the commission could only require such 
amount to be replaced as would make the reserve adequate 
for the needs of the company; and, said: 

“In the face of the statement in the commission’s 
order that it could not determine whether the reserve 
shown in the books was adequate or inadequate for 
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the needs of the company, there was no basis for 
an order requiring the company to place additional 
funds therein.” (100 S. W. 2d 509, 513) 

Since the reserve fund is the property of the Company, 
any excess over the amount required to fulfill the purposes 
for which the reserve was created and is maintained may 
be used for any corporate purpose to the same extent and 
in the same manner as earned surplus may be used; and 
any order denying the Company such use of this excess is 
arbitrary, capricious, and void. 

Furthermore, an order of the Federal Commission 
requiring the amount here involved to be restored to the 
reserve from either earned or capital surplus, without a 
finding on the part of that Commission that the reserve is 
deficient, deprives the stockholders of the Company of 
their property without due process and in violation of the 
Fifth Amendment to the Constitution of the United States. 

The Federal Commission must recognize and accept 
the depreciation account as adjusted and approved 
by the State Commission. 

Notwithstanding the attempt of the Federal Commis¬ 
sion to disguise the issue presented by the stipulation 
(paragraph 4, Ex. 1, JA, V. 4, p. 1746) as one involving 
accounting, rather than the regulation of the Company’s 
depreciation reserve, it is submitted that the effect of para¬ 
graph (C) (JA, V. 1, p. 298) of the order under review 
is, nevertheless, a regulation of the reserve, unless realities 
are completely disregarded. 

The regulation of the reserve, if it was found to be in¬ 
adequate, would involve accounting adjustments and en¬ 
tries of the same nature and character as those ordered by 
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the Federal Commission in paragraph (C) of its order. 
Since Section 302(a) of the Act specifically gives the Fed¬ 
eral Commission the power to regulate the reserve and 
rates for depreciation and provides the manner in which 
that power is to be exercised, the Section becomes the sole 
source of regulatory power of that Co mmis sion over the 
reserve and may not be brushed aside when regulation of 
the reserve is proposed or would result from the action of 
that Co mmis sion (See State ex rel. Empire District Elec¬ 
tric Company v. Public Service Commission, 339 Mo. 1188, 
100 S. W. 2d 509). 

The Federal Commission has not heretofore undertaken 
to regulate the depreciation reserve and depreciation rates, 
or the reserve or the rates, and it has not implemented the 
statute (Section 302(a)) by rules and regulations, but has 
left the rates and the adequacy of the reserve to the dis¬ 
cretion of the Company. 

The State Commission has the power under the Arkan¬ 
sas Act to regulate the reserve and rates for depreciation 
(See Section 19(5) of the Acts of Arkansas, 1935, Appen¬ 
dix, p. 4). The State Commission, three and one-half 
years before the Federal Commission or its Staff ever 
formally raised any question about the charges to the re¬ 
serve, entered an order (Ex. 5, JA, V. 4, p. 1751) approving 
the charges (JA, V. 4, pp. 1775-1776) and fixing a gross 
amount for annual maintenance and depreciation (JA, V. 
4, p. 1818). Thus, by implication, if not directly, the State 
Commission approved the adequacy of the reserve. 

In the circumstances, did the State Commission have 
the power to do what it did, notwithstanding the provisions 
of Section 302(a) of the Act? An affirmative answer to the 
question is found in the opinions of the Supreme Court 
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In Missouri Pacific R. Co. v. Larabee Flour Mitts Co., 211 
TLS. 612 (1909), after a review of many earlier cases, the 
Supreme Court held that the delegation of powers by 
Congress to a Federal Commission to regulate matters 
incidental to interstate commerce did not of itself oust the 
States from the exercise of like powers over the same sub¬ 
ject matter, and that until the Commission has specifically 
acted, the control of the State remains undisturbed. 

To the same effect are the holdings of the Court in 
Southern R. Co. v. Reid, 222 U.S. 424, 436 (1912), and 
Smith v. Illinois Bell Tel. Co., 282 U.S. 133, 159 (1930). 

Since the power of the State Commission over the re¬ 
serve and rates for depreciation was not impaired by the 
Act, its power over both was complete and plenary at the 
time it acted. 

The Supreme Court of Arkansas in Department of Pub¬ 
lic Utilities v. Arkansas Louisiana Gas Co., 200 Ark. 983, 
139 S. W. 2d 213 (1940), has given to the acts of the State 
Commission, when within the powers conferred upon it, 
the effect of legislation. 

It is therefore urged that the Federal Commission does 
not have the power to alter or revoke effective legislative 
action of the State of Arkansas. 

“But since the commission never attempted to 
regulate the depreciation reserve, and by its inaction 
left that question to the judgment of the company, 
it cannot, years afterwards by a retroactive order 
undo what the company has done in the past. If, and 
when, the commission desires to fix and regulate the 
depreciation reserve of the company, it must accept 
the property and funds of the company in the condi¬ 
tion in which it finds them at that time, and make 
regulations for the future. ’ ’ State ex rel. Empire 
District Electric Co. v. Public Service Commission, 
339 Mo. 1188,100 S. W. 2d 509, 512 (1936). 
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It is clear that the Federal Commission does not have 
the power to undo what the State Commission has done 
with the reserve or as to rates for depreciation; and that 
the Federal Commission, in undertaking to regulate the 
reserve, must accept the reserve then reflected by the books 
and approved by the State Commission, especially in the 
absence of a finding by the Federal Commission that the 
reserve is inadequate. 

The Order of the Federal Commission Confiscates 
the Property, of Middle South. 

It must be conceded that, if the Company and its stock¬ 
holders are entitled to a return of and a return on 12 the 
$6,210,240.04 prudently invested by the Company and re¬ 
corded in Account 100.5 by order of the State Commission, 
paragraphs (A) and (B) of the Federal Commission’s 
order here under review requiring that amount to be charged 
off or amortized confiscate the property of Middle South, 
since the Federal Commission’s order provides for neither 
a return of or a return on the investment. 

Mr. Rainwater, one of the Federal Commission’s prin¬ 
cipal accounting witnesses, testifying as to Exhibit 225, 
admitted that if a Company which was allowed by one 
Commission only a reasonable return on, but no return of, 
its investment (including its investment in intangibles pur¬ 
chased at arm’s-length) were required by a second Com¬ 
mission to amortize a substantial part of its investment 
annually, such amortization would be at the expense of the 
Company’s stockholders, would inflict substantial losses 

12 The expression, frequently used in this record, of ‘‘return of and a re¬ 
turn on” the investment means that the Company and its stockholders are 
entitled to recoup the investment if charged off or "amortized and are entitled 
to a return on the unrecovered portion of such investment. 
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upon them, and wonld, in the circumstances discussed, 
deprive them of a fair rate of return (JA, V. 4, pp. 1641- 
1650). 

In brief, the power to require amortization cannot be 
divorced from the power to permit a return of, as well as 
a return on, the legitimate investment sought to be amor¬ 
tized. In this case, only the State Commission, which con¬ 
trols more than 90% of the Company’s revenues, can 
authorize a return of its actual prudent investment here 
under consideration and the Federal Commission’s require¬ 
ment of amortization of that investment therefore inev¬ 
itably inflicts confiscatory losses upon the Company’s 
stockholders. 

The Supreme Court of the United States in American 
Power & Light Company v. Securities and Exchange Com¬ 
mission, 325 U. S. 385, 388 (1945), recognized that stock¬ 
holders had a substantial financial or economic interest dis¬ 
tinct from that of the corporation and that this interest was 
directly and adversely affected by an order transferring an 
item from surplus account to another account where such 
item will not be available for the payment of dividends, 
even though the order does not deprive the corporation of 
any asset or adversely affect the conduct of its business. 

In Northwestern Electric Company v. Federal Power 
Commission, 134 F. (2d) 740, 745 (C. C. A. 9, 1943) aff’d 
321 U. S. 119 (1944), the Circuit Court for the Ninth Cir¬ 
cuit, considering the effect of a charge-off or amortization 
on the stockholders, said: 

“While it might be said that American [the stock¬ 
holder] is not entitled to the earnings until declared 
as dividends, and therefore nothing has been taken 
from them, that view disregards realities. It is cer¬ 
tainly possible, if not probable, that the market value 
of the stock would decrease, probably substantially, 
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if no dividends can be paid thereon for ten years or 
more.” 

Whether all or a substantial portion of the earnings 
allowed by the State Commission to the Company as com¬ 
pensation for its stockholders cannot be credited to earned 
surplus or used in paying dividends, the principle is the 
same. The results differ only in degree. 

Amortization of the amount in question as ordered by 
the Federal Commission not only reduces the net earnings 
transferable to earned surplus and thus has a direct ad¬ 
verse effect upon Middle South as a stockholder of the 
Company, but also denies any return of the item amortized, 
although the evidence conclusively shows that the Com¬ 
pany and its stockholders are entitled to a return of and a 
return on this investment. 

Mr. Smith of the Federal Commission testified that 
ordinarily the stockholders should not bear the difference 
between the original cost and arm’s-length cost of an acqui¬ 
sition; that where a reasonable price has been paid the 
cost should be protected, if the benefits arising from its 
expenditure have been passed on to consumers; that the 
Company should be allowed sufficient earnings to recoup 
the investment without diminution of the stockholders’ an¬ 
nual earnings; and that in order to protect the stockholders 
against loss the acquiring company is entitled to a return 
of the amount in excess of original cost and an flnmml re¬ 
turn on the amount less the annual amortization thereof 
(JA, V. 3, pp. 1434-1442). 

Mr. Smith further testified that the amount in Account 
100.5 is obviously not a fictitious or paper increment and 
is not worthless as long as it is earning and is permitted to 
earn (JA, V. 3, p. 1433). He does not think it was worth- 
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less when it was put on the Company’s books (JA, V. 3, p. 
1434); and that where reasonable prices were paid for 
properties regulatory authorities should protect their cost, 
especially where the benefits, social and economic, arising 
from such purchases have been passed on to the consumers 
(JA, V. 3, pp. 1440-1442). He was further of the opinion that 
the intangibles here involved were of benefit to the public 
at the time the expenditure was made, that he has accepted 
the amount chargeable to Account 100.5 as reasonable bona 
fide cost (JA, Y. 3, p. 1453), that there are economic and 
social advantages gained from the bringing of many small 
systems under common ownership and into an integrated 
system (JA, V. 3, p. 1438), that had he been purchasing 
them, he would have expected to pay more for the proper¬ 
ties than their original cost (JA, Y. 3, p. 1438), and that 
the amount involved in this case is in the prudent investment 
rate base established by the State Commission (JA, V. 3, 
p. 1429). 

Mr. Rainwater stated that “the consumer should be re¬ 
quired to pay a return on that excess [over original cost] 
and permit the purchaser to recover on it to the extent that 
the consumer is benefited” (JA, Y. 4, p. 1620); that to the 
extent there were consumer benefits “that [excesses] 
should be included in the rate base and the purchaser 
allowed to recover those costs” (JA, Y. 4, p. 1630); that if 
benefits have accrued to the public through these arm’s- 
length costs the utility is entitled to a return of and a 
return on its investment; and that this is as true of pur¬ 
chased intangibles as it is of other properties (JA, Y. 4, p. 
1640). 

The testimony of Mr. Rainwater and of Mr. Smith sub¬ 
stantiates petitioners’ claims as to the rights which must 
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be reeognized where the facts are as established by the 
findings of the State Commission referred to at pages 51- 
52, supra (See JA, V. 4, pp. 1794-1797,1802-1804). 

Furthermore, other testimony in the record, not dis¬ 
puted by any witnesses, is to the effect that great benefits 
to the public in the way of better and improved service 
at cheaper rates have resulted from the several acquisi¬ 
tions, and that those benefits have been passed on to the 
public (JA, V. 1, pp. 359-366). The cumulative effect of rate 
reductions alone has amounted to more than $24,000,000 
(JA, V. 1, p. 336). 

The Federal Commission, in approving numerous sales 
of electric properties to Public Power authorities, has rec¬ 
ognized the necessity and expediency of paying out of pub¬ 
lic funds more than the original cost of such properties, 
and has justified such excess payments upon the grounds 
that the acquisition: (a) would promote the integration 
and coordination of facilities, would make for better ser¬ 
vice at lower rates ( Tennessee Utilities Corporation, 
1 FPC 823, 827 (1939)), (b) would accomplish “the coor¬ 
dination of hydro-electric and other generating facilities, 
transmission facilities, and distribution facilities into an 
integrated public power system for the sale of electric 
energy at low rates to the consumer” ( Iowa-Nebraska 
Light and Power Company , 1 FPC 763, 765 (1938)), and 
(c) would result in large savings and important economy 
which would be delayed if the transaction was not con¬ 
summated ( Tennessee Public Service Company , 1 FPC 
735, 738 (1938)). 

In the Tennessee Utilities Corporation case, for ex¬ 
ample, where the Tennessee Valley Authority was the 
principal purchaser, the price paid was $78,600,000 for 
properties having a depreciated original cost of $60,000,- 
000 and an estimated reproduction cost new, less depreci- 
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ation, of $70,000,000 (See Report of Subcommittee, Senate 
Bill 1796, Second Session, Seventy-Eighth Congress, Part 
5, page 1278). 

! The considerations which caused the Federal Power 
Commission to approve those sales at substantially in ex¬ 
cess of original cost are the same considerations which 
moved the Company to pay more than original cost for the 
properties it brought into its coordinated and integrated 
system for the purpose of improving service and reducing 
rates. 

! The Federal Commission approved those purchases 
with public funds because it was familiar with the fact that 
nobody would sell at original cost and that the benefits of 
integration and coordination would not be realized by the 
public if the purchases were not made. 

It was the position of the witnesses for the Staff that, 
since this is not a rate but an accounting proceeding, the 
Federal Commission does not have the power to require 
return of the Company’s legitimate investment recorded 
in Account 100.5 and if the Company and its stockholders 
ever recover the amounts which the Federal Commission 
has ordered amortized, they must look to the State Com¬ 
mission for relief in a rate proceeding (JA, V. 4, p. 1648; 
V. 3, p. 1490). 

The Federal Commission apparently adopted the view 
of its witnesses. That Commission, in disregarding peti¬ 
tioners’ contention that the cost of amortization or charge- 
off should be a charge against the rate payers, said: 

“This, however, involves a determination of 
rates which cannot be made in this proceeding” 
(JA, V. 1, p. 270). 
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The language quoted is but an admission that while 
equity, justice, and fair dealing may require that the Com¬ 
pany recoup the amount amortized or charged off and 
while the evidence unquestionably makes that showing, the 
Federal Commission does not have the power in this pro¬ 
ceeding to do what equity and justice demand. It seems 
apparent that its asserted inability to do equity does not 
justify the Federal Commission in doing inequity. 

To require the Company to use its earned surplus and 
a portion of its annual earnings to extinguish and retire 
an asset the cost and value of which are fully sus¬ 
tained by the earnings of that asset deprives the stock¬ 
holders of the Company of their property without due 
process in violation of the Fifth Amendment, i. e., the 
Amendment is violated by requiring an asset to be charged 
off when there has been no loss of or diminution in its value 
to the Company or to the public service and when no pro¬ 
vision for return of the investment is made. New York 
Edison Company v. Maltbie, 244 App. Div. 685, 281 N. Y. S. 
223, 226 af’d 281 N. Y. 103, 2 N. E. 2d 277 (1936); Ameri¬ 
can T. & T. Co. v. Federal Communications Commission , 
299 U. S. 232 (1936); United States v. New York Tel. Co., 
326 U. S. 638 (1946). 

It has long been the rule that property of a public util¬ 
ity impressed with a public interest is private property. 
And neither the corpus of that property nor the use thereof 
can be taken constitutionally without just compensation. 
One is confiscation no less than the other. Newton v. Con¬ 
solidated Gas Company, 258 U. S. 165 (1922); United 
States 1R. & Electric Co. v. West, 280 U. S. 234, 249 (1930); 
Public Service Commission v. Great Northern Utilities 
Company, 289 U. S. 130,135 (1933). 
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“The established principle is that as the due 
process clauses (Amendments Five and Fourteen) 
safeguard private property against a taking for pub¬ 
lic use without just compensation, neither Nation 
nor State may require the use of privately owned 
property without just compensation.” West v. 
Chesapeake & P. Teleph. Co., 295 U. S. 662, 671 
(1935). 

Just compensation which must be allowed a public 
utility is required to be large enough to enable the Com¬ 
pany to operate successfully, to maintain its financial 
integrity, to attract capital, and to compensate its investors 
for the ride assumed. Federal Power Commission v. Hope 
Natural Gas Company, 320 U. S. 591, 605 (1944). 

The State Commission, in allowing six per cent return 
and no more on the Company’s rate base measured by pru¬ 
dent investment (JA, V. 4, pp. 1829-1832) determined that 
the amount thus provided is that required to avoid confisca¬ 
tion under the standards set up by the Supreme Court in 
the Hope Natural and other cases. 

If the Federal Commission requires a substantial 
amount of earned surplus and of the allowable return fixed 
by the State Commission to be transferred to some other 
account and so appropriated and used that it is no longer 
available for dividends, that requirement is no less con¬ 
fiscatory than a failure to allow the Company a reasonable 
return. The effect upon the Company’s stockholders is 
the same in either event. 

It is submitted that paragraphs (A), (B) and (C) of the 
order under review result in confiscation and deprive Mid¬ 
dle South of valuable property rights without compensa¬ 
tion in violation of the Fifth Amendment to the Constitu¬ 
tion of the United States. 
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The Order of the Federal Commission Interferes 
With Regulation by the State Commission. 

Whether and when the substantial amounts under con¬ 
sideration should be charged off or amortized should rest 
exclusively with the State Commission, That Commission 
is primarily concerned with two regulatory objectives. It 
must protect the public against excessive rates and see that 
it has efficient service, and, at the same time, give the Com¬ 
pany a sufficient return to enable it to operate successfully 
and to attract the capital for needed expansion. 

The attainment of these objectives involves the weighing, 
considering, and balancing of the interest of the public, the 
Company, and investors. This the State Commission did in 
its order (Ex. 5, JA, V. 4, p. 1751). In doing so, the 
State Commission determined that the public interest re¬ 
quired that the amounts assigned to Account 100.5 should 
not be charged off and extinguished, but should be given an 
earning status. 

Furthermore, since its 1944 order (Ex. 5, JA, V. 4, p. 
1751), the State Commission has approved the issuance of 
many millions of dollars of securities representing both 
borrowed and equity capital (See Ex. 7, JA, Y. 4, p. 1835; 
Ex. 8, Ex. 11 to the Intervention of the State Commission, 
Ex. 12, and Ex. 11, JA, Y. 4, pp. 1856-1858), the issuance 
of which securities was also authorized by the Securities 
and Exchange Commission (See Exhibits 13 to 17, inclu¬ 
sive, JA, Y. 4, pp. 1840-1858). 

It is well known that the allowable earnings of a com¬ 
pany and the amount of its surplus have a direct effect 
upon the value and market of those securities. Further¬ 
more, the market value of these securities—in fact the 
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approval of their issuance—depends to a substantial extent 
on the ratio of equity capital (capital stock and earned 
surplus) to long term debt (borrowed capital). A sub¬ 
stantial charge to earned surplus would upset the ratio 
on the basis of which both the State Commission and the 
Securities and Exchange Commission authorized the issu¬ 
ance of additional securities by the Company; and a sub¬ 
stantial reduction of allowable earnings would not only tend 
to destroy the ability of the Company to obtain funds needed 
for expansion, but also would affect adversely the market 
value of its presently issued and outstanding securities. 

Conclusion. 

It is confidently believed: 

1. That the amounts in the Company’s accounts deter¬ 
mined by the State Commission to represent actual prudent 
investment in assets used or useful in rendering service to 
Arkansas consumers must be included in the Company’s 
accounts and that the State Commission’s determination 
cannot be ignored, but must be respected and given effect 
by the Federal Commission. 

2. That the Federal Commission erred in holding that 
it had the jurisdiction to order, and in ordering, that the 
adjustments set forth in paragraphs (A), (B) and (C) of 
its order be entered in the Company’s basic corporate 
accounts. 

3. That paragraphs (A), (B) and (C) of the order of 
the Federal Commission confiscate the property of Middle 
South. 
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4. That the order under review is arbitrary, capricious 
and void. 
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APPENDIX. 


Excerpts from the Public Utility Act of ATfcamam Act 324 
of 1935; Sec. 73-201 Arkansas Statutes 1947. 

(Secs. 8(a) and 8(c) of Act 324, 1935; Secs. 73-202(a) and 

73-202 (c), Ark. Stat., 1947, respectively): 

“The Department herein created is hereby vested with 
the power and jurisdiction, and it is hereby made its duty 
to supervise and regulate every public utility in this Act 
defined, and to do all things, whether herein specifically 
designated, that may be necessary or expedient in the 
exercise of such power or jurisdiction, or in the discharge 
of its duty. 

“The Department is hereby empowered, after hearing, 
and upon notice, to make, and from time to time, in like 
manner, alter or amend such reasonable rules pertaining 
to the operation, accounting, service and rates of public 
utilities, and of the practice and procedure governing all 
investigations by, and hearing and proceedings before, the 
Department as it may deem proper and not inconsistent 
with this Act.” 

(Sec. 22(a) of Act 324,1935; Sec. 73-221, Ark. Stat. 1947) : 

“The Department, by order, may establish uniform 
system of accounts to be kept by any public utility subject 
to its jurisdiction, or may classify said public utilities and 
establish a system of accounts for each class, and the 
Department may prescribe the manner in which such 
accounts shall be kept” 

(Sec. 56 of Act 324,1935; Secs. 73-252, Ark. Stat. 1947): 

“Organizations or reorganizations of all public utilities 
shall be subject to the supervision and control of the Depart¬ 
ment, and no such organization or reorganization shall be 
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had or given effect without the written approval of the 
Department No plan or organization or reorganization 
shall be approved by the Department unless it shall be 
established by the applicant for snch approval that the plan 
is consistent with the public interest” 

(Sec. 57(a) of Act 324, 1935; Sec. 73-253, Ark. Stat. 1947): 

“With the consent and approval of the Department, but 
not otherwise: 

(1) Any two or more public utilities may consolidate 
with each other. 

(2) Any public utility may acquire the stock, or any 
part thereof, of any other public utility. 

(3) Any public utility may sell, acquire, lease or rent 
any public utility plant or property constituting an operat¬ 
ing unit or system.” 

(Sec. 58 of Act 324,1935; Sec. 73-254, Ark. Stat. 1947): 

“The power of public utilities to issue stock, stock cer¬ 
tificates, bonds, notes and other evidences of indebtedness, 
in case of public utilities incorporated under the laws of 
this State, and to create liens on property in this state, in 
case of public utilities incorporated under the laws of any 
state or foreign country, is a special privilege, the right of 
supervision, regulation, restriction and control of which is, 
and shall continue to be, vested in the state, and such power 
shall be exercised as provided by law and under such rules 
and regulations as the Department may prescribe.” 

(Sec. 18(a) of Act 324,1935; Sec. 73-217, Ark. Stat 1947): 

“Unless the Department otherwise orders, no public 
utility shall make any change in any rate now in force or 
which shall hereafter have been duly established under this 
Act except after thirty days’ notice to the Department 
which notice shall plainly state the changes proposed to 
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be made in the rates then in force, and the time when the 
changed rates will go into effect. The utility shall also 
give notice of the proposed changes to other interested 
parties as the Department in its discretion may direct. All 
proposed changes shall be shown by filing new schedules, 
or shall be plainly indicated upon schedules filed and in 
force at the time and kept open to public inspection. The 
Department, for good cause shown, may allow changes in 
rates, without requiring the thirty days’ notice, under such 
conditions as it may prescribe. All such allowed changes 
shall be immediately indicated upon its schedule by such 
public utility.” 

(Sec. 19 of Act 324,1935; Sec. 73-218, Ark. Stat 1947): 

“The Department, upon complaint, or upon its own 
motion, shall, upon reasonable notice and after a hearing, 
have the power to: 

(1) Find and fix just, reasonable and sufficient rates 
to be thereafter observed, and enforced and demanded by 
any public utility. 

(2) Determine the reasonable, safe, adequate, suffi¬ 
cient service to be observed, furnished, enforced or 
employed by any public utility and to fix the same by its 
order, rule or regulation. 

(3) Ascertain and fix adequate and reasonable stand¬ 
ards, classifications, regulations, practices and services to 
be furnished, imposed, observed and followed by any or all 
public utilities; ascertain and fix adequate and reasonable 
standards for the measurements of quantity, quality, 
pressure, initial voltage, or other conditions pertaining to 
the supply of all products, commodities, or services fur¬ 
nished or rendered by any and all public utilities; prescribe 
reasonable regulations for the examination and testing of 
such production, commodity or service, and for the measure¬ 
ment thereof, establish or approve reasonable rules, regula- 
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tions, specifications and standards to secure the accuracy 
of all meters or appliances for measurement; and provide 
for the examination and testing of any and all appliances 
used for the measurement of any product, commodity, or 
service of any public utility. 

(4) Ascertain and fix the value of the whole or any 
part of the property of any public utility, insofar as the 
same is material to the exercise of the jurisdiction of the 
Department, and the Department may make revaluations 
of the whole or any part of said property from time to time 
and ascertain the value of any new construction, extension, 
and additions to, or retirements from, the property of every 
public utility. 

(5) Require any or all public utilities to carry a 
proper and adequate depreciation account in accordance 
with such rules, regulations and forms of account as the 
Department may prescribe; ascertain and determine and 
by order fix the proper and adequate rates of depreciation 
of the several classes of property of each public utility. 
Each public utility shall conform its depreciation accounts 
to the rates so ascertained, determined and fixed by the 
Department. 

(6) All powers, duties and authority now conferred 
upon or vested in the Arkansas Corporation Commission 
under Act 571 of the General Assembly of the State of 
Arkansas for the year 1919, as amended by Act 124 of the 
Acts of the General Assembly of the State of Arkansas of 
1921, and by Act 12 of the Acts of the General Assembly of 
the State of Arkansas of 1933, with respect to the public 
utilities herein defined, are hereby vested in and imposed 
on the Department of Public Utilities as herein created, and 
such powers, duties and authority shall hereafter be exer¬ 
cised and discharged by the Department. 

If any of such powers, duties and authority shall be in 
conflict with any other provisions of this Act the other 
provisions of this Act shall control.” 
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(Sec. 41 of Act 324,1935; Sec. 73-240 Ark. Stai 1947)? 

“No new construction or operation of any equipment 
or facilities for supplying a public service, or extension 
thereof, shall be undertaken without first obtaining from 
the Department a certificate that public convenience and 
necessity require, or will require, such constructions or 
operation; provided that if such construction or operation 
has been commenced under a limited or conditional certifi¬ 
cate, or authority as hereinafter provided in Section 43, 
this Section shall not be construed to require such certifi¬ 
cate nor shall such certificate be required for an extension 
within any municipality or district within which service 
heretofore been lawfully supplied, or for an extension 
within, or to territory then being served, or necessary in 
the ordinary course.” 

(Sec. 64-605, Ark. Stat. 1947) : 

“Dividends—Reserves—Dividends may be paid to stock¬ 
holders from the corporation’s net earnings, or from the 
surplus of its assets over its liabilities including capital, 
but not otherwise. When the directors shall so determine 
dividends may be paid in stock. 

Subject to any restrictions contained in its articles of 
incorporation, the directors of any corporation engaged in 
the exploitation of wasting assets may determine the armTinl 
net profits derived from the exploitation of such wasting 
assets without taking into consideration the depletion of 
such assets resulting from lapse of time or from necessary 
consumption of such assets incidental to their exploitation. 

Nothing contained in this section shall prevent the 
stockholders of any corporation, or the directors thereof if 
the articles of incorporation shall so provide, from setting 
apart out of any of the funds of the corporation available 
for dividends a reserve or reserves for any proper pur¬ 
pose or from abolishing any such reserve in the manner 
in which it was created. 
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A director shall be fully protected in relying in good 
faith upon the books of account of the corporation or state¬ 
ments prepared by any of its officials as to the value and 
amount of the assets, liabilities and/or net profits of the 
corporation, or any other facts pertinent to the existence 
and amount of surplus or other funds from which dividends 
might properly be declared and paid- (Acts 1931, No. 255, 
Sec. 25, p. 795; Pope’s Dig., Sec. 2183.)” 

(Sec. 64-606, Ark. Stat. 1947): 

‘ 1 Unlawful dividends—Unlawful withdrawals or de¬ 
creases of capital—Liability of directors—The directors of 
a corporation shall not make dividends except as provided 
in Section 25 (Secs. 64-605) hereof, nor shall they divide, 
withdraw or in any way pay to the stockholders or any of 
them in any part of the capital of the corporation or 
decrease its capital except as provided by this act. In case 
of any wilful or negligent violation of the provisions of 
this section, the directors under whose administration the 
same may have happened, except those who may have 
caused their dissent therefrom to be entered upon the 
minutes of the directors at the time, or, who not being 
then present shall have filed their written dissent there¬ 
from with the corporation on learning of such action, aha!) 
be liable at any time within two (2) years after such viola¬ 
tion, to the corporation, or in the event of its dissolution 
or insolvency, to its creditors, or any of them, to the full 
amount of the dividends made or of any loss sustained by 
the corporation by reason of such withdrawal, divisions 
or decreases of capital. But no action shall be brought 
hereunder by the creditors of a corporation until judgments 
for their claims are recovered against the corporation and 
executions thereon have been returned unsatisfied in whole 
or in part. (Acts 1931, No. 255, Sec. 26, p. 795; Pope’s Dig., 
Sec. 2184.)” 
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Excerpts from Act 40 of the Acts of the General Assembly 
of Arkansas Approved February 12, 1945, Being En¬ 
titled: “An Act to Consolidate Arka-ngim Corporation 
Commission and the Department of Public Utilities, and 
for Other Purposes.** 

“Section L 

Sub-Section B. Upon the appointment and qualification 
of the Commissioners as provided for herein, the Depart¬ 
ment of Public Utilities shall cease to exist and all of the 
authority, rights, powers, duties, privileges and jurisdic¬ 
tion of both the Department of Public Utilities and the 
A rk ansas Corporation Commission are hereby expressly 
conferred upon the Arkansas Public Service Commission 
as fully as if so named in any law or laws of this State; 
that all actions, proceedings and hearings of whatsoever 
nature then or hereafter pending before said Department 
of Public Utilities and the Arkansas Corporation Commis¬ 
sion sha l l be transferred to the Arkansas Public Service 
Commission in the same manner and subject to the same 
incidents and with the same results as though they had 
originated with the Arkansas Public Service Commission, 
and all actions, proceedings and hearings of whatsoever 
nature then or hereafter pending in the name of the De¬ 
partment of Public Utilities and the Arkansas Corporation 
Commission shall survive and be continued, heard and 
determined by and in the name of the Arkansas Public 
Service Commission; • • •**. 
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Excerpts from Part II of the Federal Power Ad 

(See. 201, Federal Power Act; 16 TJ. S. C. A. Sec. 824): 

44 (a) It is hereby declared that the business of trans¬ 
mitting and selling electric energy for ultimate distribution 
to the public is affected with a public interest, and that 
Federal regulation of matters relating to generation to the 
extent provided in this Part and the Part next following 
and of that part of such business which consists of the 
transmission of electric energy in interstate commerce and 
the sale of such energy at wholesale in interstate commerce 
is necessary in the public interest, such Federal regula¬ 
tion, however, to extend only to those matters which are 
not subject to regulation by the States. 

44 (b) The provisions of this Part shall apply to the 
transmission of electric energy in interstate commerce and 
to the sale of electric energy at wholesale in interstate 
commerce, but shall not apply to any other sale of electric 
energy or deprive a State or State commission of its lawful 
authority now exercised over the exportation of hydro¬ 
electric energy which is transmitted across a State line. 
The Commission shall have jurisdiction over all facilities 
for such transmission or sale of electric energy, but shall 
not have jurisdiction, except as specifically provided in this 
Part and the Part next following, over facilities used for 
the generation of electric energy or over facilities used in 
local distribution or only for the transmission of electric 
energy in intrastate commerce, or over facilities for the 
transmission of electric energy consumed wholly by the 
transmitter. 

I 4 (c) For the purpose of this Part, electric energy shall 
be held to be transmitted in interstate commerce if trans¬ 
mitted from a State and consumed at any point outside 
thereof; but only insofar as such transmission takes place 
within the United States. 
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“(d) The term ‘sale of electric energy at wholesale’ 
when nsed in this Part means a sale of electric energy to 
any person for resale. 

“(e) The term ‘public utility’ when used in this Part 
or in the Part next following means any person who owns 
or operates facilities subject to the jurisdiction of the 
Commission under this Part. 

“(f) No provision in this Part shall apply to, or be 
deemed to include, the United States, a State or any polit¬ 
ical subdivision of a State, or any agency, authority, or 
instrumentality of any one or more of the foregoing, or any 
corporation which is wholly owned, directly or indirectly, 
by any one or more of the foregoing, or any officer, agent, 
or employee of any of the foregoing acting as such in the 
course of his official duty, unless such provision makes 
specific reference thereto.” 

(Sec. 203, Federal Power Act; 16 U. S. C. A. Sec. 824b): 

“ (a) No public utility shall sell, lease, or otherwise dis¬ 
pose of the whole of its facilities subject to the jurisdiction 
of the Commission, or any part thereof of a value in excess 
of $50,000, or by any means whatsoever, directly or indi¬ 
rectly, merge or consolidate such facilities or any part 
thereof with those of any other person, or purchase, ac¬ 
quire, or take any security of any other public utility, with¬ 
out first having secured an order of the Commission 
authorizing it to do so. Upon application for such ap¬ 
proval the Commission shall give reasonable notice in 
writing to the Governor and State commission of each of 
the States in which the physical property affected, or any 
part thereof, is situated, and to such other persons as it 
may deem advisable. After notice and opportunity for 
hearing, if the Commission finds that the proposed dispo¬ 
sition, consolidation, acquisition, or control will be con¬ 
sistent with the public interest, it shall approve the same. 
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“(b) The Commission may grant any application for 
an order onder this section in whole or in part and upon 
snch terms and conditions as it finds necessary or appro¬ 
priate to secure the maintenance of adequate service and 
the coordination in the public interest of facilities subject 
to the jurisdiction of the Commission. The Commission 
may from time to time for good cause shown make such 
orders supplemental to any order made under this section 
as it may find necessary or appropriate.” 

Section 204 (f) of the Federal Power Act, 16 TTSCA, Sec. 

824c(f): 

Section 204 (a) gives the Federal Commission jurisdic¬ 
tion over the security issues of public utilities, but the 
Company is exempt from the provisions of this Section by 
Section 204 (f) which reads as follows: 

“(f) The provisions of this section shall not extend to 
a public utility organized and operating in a State under 
the laws of which its security issues are regulated by a 
State commission.” 
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Excerpts from Part III of the Federal Power Act. 

(Sec. 301, Federal Power Act, 16 U. S. C. A. Sec. 825): 

“ (a) Every licensee and public utility shall make, keep, 
and preserve for such periods, such accounts, records of 
cost-accounting procedures, correspondence, memoranda, 
papers, books, and other records as the Commission may 
by rules and regulations prescribe as necessary or appro¬ 
priate for purposes of the administration of this Act, includ¬ 
ing accounts, records, and memoranda of the generation, 
transmission, distribution, delivery, or sale of electric 
energy, the furnishing of services or facilities in connection 
therewith, and receipts and expenditures with respect to 
any of the foregoing: Provided, however, That nothing in 
this Act shall relieve any public utility from keeping any 
accounts, memoranda, or records which such public utility 
may be required to keep by or under authority of the laws 
of any State. The Commission may prescribe a system of 
accounts to be kept by licensees and public utilities and 
may classify such licensees and public utilities and prescribe 
a system of accounts for each class. The Commission, after 
notice and opportunity for hearing, may determine by order 
the accounts in which particular outlays and receipts shall 
be entered, charged, or credited. The burden of proof to 
justify every accounting entry questioned by the Commis¬ 
sion shall be on the person making, authorizing, or requir¬ 
ing such entry, and the Commission may suspend a charge 
or credit pending submission of satisfactory proof in 
support thereof. 

“(b) The Commission shall at all times have access to 
and the right to inspect and examine all accounts, records, 
and memoranda of licensees and public utilities, and it 
shall be the duty of such licensees and public utilities to 
furnish to the Commission, within such reasonable time as 
the Commission may order, any information with respect 
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thereto which the Commission may by order, require, indud- 
ing copies of maps, contracts, reports of engineers, and 
other data, records, and papers, and to grant to all agents 
of the Commission free access to its property and its 
accounts, records, and memoranda when reqnested so to 
do. No member, officer, or employee of the Commission 
shall divnlge any fact or information which may come to 
his knowledge daring the coarse of examination of books 
or other acconnts, as hereinbefore provided, except insofar 
as he may be directed by the Commission or by a coart. 

“(c) The books, accoants, memoranda, and records of 
any person who controls, directly or indirectly, a licensee or 
pnblic ntility subject to the jurisdiction of the Commission, 
and of any other company controlled by sach person, insofar 
as they relate to transactions with or the bnsiness of sach 
licensee or pnblic ntility, shall be sabject to examination on 
the order of the Commission.” 

(Sec. 302, Federal Power Act, 16 USCA Sec. 825a): 

“(a) The Commission may, after hearing, reqaire 
licensees and pnblic ntilities to carry a proper and adeqnate 
depreciation accoant in accordance with sach rales, regnla- 
tions, and forms of accoant as the Commission may pre¬ 
scribe. The Commission may, from time to time, ascertain 
and determine, and by order fix, the proper and adeqnate 
rates of depreciation of the several classes of property 
of each licensee and pnblic ntility. Each licensee and pnblic 
ntility shall conform its depreciation accoants to the rates 
so ascertained, determined, and fixed. The licensees and 
pnblic ntilities sabject to the jarisdiction of the Commis¬ 
sion shall not charge to operating expenses any deprecia¬ 
tion charges on classes of property other than those pre¬ 
scribed by the Commission, or charge with respect to any 
class of property a percentage of depreciation other than 
that prescribed therefor by the Commission. No sach 
licensee or pnblic ntility shall in any case include in any 
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form under its operating or other expenses any deprecia¬ 
tion or other charge or expenditure included elsewhere as 
a depreciation charge or otherwise under its operating or 
other expenses. Nothing in this section shall limi t, the 
power of a State commission to determine in the exercise 
of its jurisdiction, with respect to any public utility, the 
percentage rate of depreciation to be allowed, as to any 
class of property of such public utility, or the composite 
depreciation rate, for the purpose of determining rates 
or charges. 

“(b) The Commission, before prescribing any rules or 
requirements as to accounts, records, or memoranda, or as 
to depreciation rates, shall notify each State commission 
having jurisdiction with respect to any public utility in¬ 
volved, and shall give reasonable opportunity to each such 
commission to present its views, and shall receive and con¬ 
sider such views and recommendations. ’ ’ 

(Sec. 305 (a), Federal Power Act, 16 USCA Sec. 825d (a)): 

“It shall be unlawful for any officer or director of any 
public utility to receive for his own benefit, directly or 
indirectly, any money or thing of value in respect of the 
negotiation, hypothecation, or sale by such public utility 
of any security issued or to be issued by such public utility, 
or to share in any of the proceeds thereof, or to partici¬ 
pate in the making or paying of any dividends of such 
public utility from any funds properly included in capital 
account.’ 7 

Section 5200, Bevised Statutes Missouri, 1929 (Mo. St. 

Ann., Sec. 5200, Page 6627): 

“The Commission shall have power, after hearing, to 
require any or all gas corporations, electrical corporations 
and water corporations to carry a proper and adequate 
depreciation account in accordance with such rules, regula¬ 
tions and forms of account as the Commission may pre- 
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scribe. The Commission may, from time to time, ascertain 
and determine and by order fix the proper and adequate 
rates of depreciation of the several classes of property of 
such corporation, person or public utility. Each gas cor¬ 
poration, electrical corporation, and water corporation 
shall conform its depreciation accounts to the rates so 
ascertained, determined, and fixed, and shall set aside the 
moneys so provided for out of earnings and carry the same 
in a depreciation fund and expend such fund only for such 
purposes and under such rules and regulations, both as to 
original expenditure and subsequent replacement, as the 
Commission may prescribe. The income from investments 
of moneys in such fund shall likewise be carried in such 
fund.” (Emphasis supplied.) 

A list of the Directors of Electric Bond & Share Com¬ 
pany, Electric Power & Light Corporation, and National 
Power and Light Company at the time of the sale by 
National to Electric as reflected by Exhibit A (JA V. 4, pp. 
2027-2028) to the Stipulation of Counsel, Exhibit 229 
(JA V. 4, p. 2023). 




Bond ft 


Name* of Director! 

Electric 

Share 

National 

Newman 



X 

Odium _ _ . 


X 

X 

Parkhurst_ 


X 


Pierson_ 


X 

X 

Potter_ 

X 

X 

X 

Rosen_ 


X 


Saunders_ 



X 

Silliman_ 


X 


Strauss _ 

X 

X 


Summerson .. . 



X 

Tilney ..— . 

X 


X 

Tracy ~ ... 

X 


X 

Wallace_ 



X 

Warner_ 



X 

Abel .. 

X 

X 

X 
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Boodft 

Share 


Name of Director* Electric 

Bonbright-x 

Brady_ 

Bertron- 

Breed_ x 

Burchard_x 

Clark_ x 

Cowan- x 

Farrar- 

Grant- x 

Groesbeck*-x 

HaH_ 

Hayden- x 

Howard_ 

Hill_ 

Inch_ 

McConanghey- x 

Merrill_ 

Mitchell_ x 


National 

X 
X 


X 

X X 

X 

X 

X 

X 

X 

X X 


• Groeabeck, President of Electric Power & Light Corporation. 
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United States Court of Appeals 

for the District of Columbia Circuit 


No. 10276 

ARKANSAS POWER & LIGHT COMPANY asd 

MIDDLE SOUTH UTILITIES, INC., 

Petitioners, 
v. 7 

FEDERAL POWER COMMISSION, 

No. 10278 RespM 

ARKANSAS PUBLIC SERVICE COMMISSION, 

Petitioner, 

V • 

FEDERAL POWER COMMISSION, 

_ Respondent 

REVIEW OF AN ORDER OF THE FEDERAL POWER 

COMMISSION 


BRIEF FOR PETITIONER ARKANSAS PUBLIC 
SERVICE COMMISSION 


Jurisdictional Statement 

The jurisdiction of this Court is invoked to review an 
order of the Federal Power Commission pursuant to Sec¬ 
tion 313(b) of the Federal Power Act (Act of August 26, 
1935, 49 Stat. 863, 16 U.S.C.A. 825-L(b)) (Appendix B, 

p. 8). 
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Petitioner, the Arkansas Public Service Commission, 
is a party to the proceeding (JA V. I, p. 241) in which the 
order under review was issued on February 15, 1949 
(JA V. I, pp. 297-9). Petitoner’s application for rehearing 
(JA V. I, pp. 317-23) was denied by the Federal Commis¬ 
sion on March 30, 1949 (JA W I, p. 324) and, being ag¬ 
grieved, Petitioner within the statutory period of sixty 
days on May 23, 1949 duly served and filed with this Court 
its Petition for Review (JA V. I, pp. 33-46). 

Statement of the Case 

This case requires a judicial determination as to whether 
the Federal Power Commission has exclusive authority 
over the basic, corporate books of the Arkansas Power & 
Light Company. Should the Court hold that the Federal 
Commission has such authority, then there is presented the 
question of whether the Federal order here under review 
is arbitrary and, therefore, void because said order is 
inconsistent with actuality and unnecessarily abrogates or 
interferes with powers of a sovereign state. 

Petitioner in No. 10,278, The Arkansas Public Service 
Commission (sometimes hereinafter called “State Com¬ 
mission”), seeks review of the order of Respondent, the 
Federal Power Commission (sometimes hereinafter called 
“Federal Commission”), to protect from Federal en¬ 
croachment authority reserved under the laws here involved 
to the State of Arkansas. Petitioners in No. 10,276/ the 
Arkansas Power & Light Company (sometimes hereinafter 
called “Company”), and Middle South Utilities, Inc., owner 
of all outstanding common stock of the Company, 1 2 seek 
review of the same order of the Federal Commission. 


1 By its order filed July 14, 1949 this Court consolidated the appeals in 
No. 10,276 and 10,278 for the purpose of filing a joint appendix to the 
briefs and for argument. 

2 Common stock of the Company was previously owned by Electric 
Power & Light Corporation. Pursuant to a plan for the dissolution of 
Electric Power & Light Corporation, approved by the Securities and Ex¬ 
change Commission in proceedings under Section 11 of the Public Utility 
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The order under review requires the Company to revise 
entries in its basic, corporate accounts made and main¬ 
tained pursuant to specific orders of the State Commission. 
The order dictates write-offs of substantial amounts in a 
manner diametrically opposed to the mandate of and find¬ 
ings by the State Commission. 3 It concerns the accounts 
upon which must be determined the value of the enter¬ 
prise, accounts which form the basis for reports of 
the actualities of the business, for accounting by manage¬ 
ment of its trusteeship, for representations as to the results 
of operations and of financial condition to stockholders, 
prospective investors, and the public. In short, the con¬ 
troversy involves “basic, corporate accounts” in the sense 
that the Company can have only one set of such accounts. 

The Arkansas Public Service Commission 4 is an agency 
of the State of Arkansas to which the State has delegated 
virtually all of the regulatory authority which the State 
as a sovereign possesses over public utilities (Appendix 
A, § 19(6), p. 3). 

The Company was organized under the laws of the State 
of Arkansas on October 2, 1926 (JA V. I, pp. 63, 359) and 
is an operating public utility distributing electric energy 
to homes and industries within the State of Arkansas 
(JA V. I, p. 64). It is also engaged in the local distribu- 

Holding Company Act of 1935, completed in July 1949, Electric Power 
& Light Corporation transferred such ownership of the Company to Mid¬ 
dle South Utilities, Inc., in exchange for all of the common stock of the 
latter Company, which was then distributed to the stockholders of Electric 
Power & Light Corporation. Upon motion of Petitioners in No. 10,276 
presenting these and other facts, this Court by its order filed September 
17, 1949 substituted Middle South Utilities, Inc., as a party petitioner in 
place of Electric Power & Light Corporation. 

3 There is no substantial difference between the State and Federal Com¬ 
missions’ Uniform Systems of Accounts with respect to account numbers 
or the character of items to be recorded therein (Exhibit 2 and Item G, 
respectively, JA V. II, p. 1042). Differences arise with respect to dis¬ 
position and reclassification of such items. 

4 Petitioner is the successor to, and has all the authority previously 
vested in, the Department of Public Utilities of the State of Arkansas 
(Appendix A, $ 19(6) p. 3). Both are hereinafter referred to as “State 
Commission.” 
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tion of gas and steam heat and, through a wholly-owned 
subsidiary, performs local transportation service (JA V. IV, 
pp. 1777-8), none of which local activities are subject to reg¬ 
ulation by the Federal Comission. The Company operates 
two hydro-electric projects, licensed by the Federal Com¬ 
mission (JA V. IV, pp. 1743,1861) and is a “public utility’’ 
and “ licensee” within the meaning of the Federal Power 
Act. In excess of 98% of the Company’s electric facilities, 
based on original cost, is used primarily or exclusively for 
generating and distributing electric energy to consumers 
within the State of Arkansas (JA V. I, p. 371) and more 
than 90% of the Company’s gross electric revenue arises 
from sales to consumers in Arkansas (JA V. I, p. 371). 
Rates at which such local sales are made are within the 
exclusive regulatory power of the State Commission (Ap¬ 
pendix A, § 18(a) p. 1, Appendix B, § 201(b) p. 6) and in 
fixing these rates the State Commission is charged with the 
duty of determining the benefits to the State arising from 
investment by the Company in properties representing more 
than 98% of all of its properties and, therefore, of de¬ 
termining the book value of such assets (JA V. I, p. 371). 

By its order of July 2,1937 (JA V. TV, p. 1753) the State 
Commission took and has since retained jurisdiction over 
the Company’s business. On June 24, 1944 the State Com¬ 
mission entered a comprehensive order which, among other 
things, determined the prudent investment by the Company 
in its electric facilities and included in the rate base so 
determined the amount of $6,247,200.04 5 which it found 


3 The State Commission directed that the full amount of $6,247,200.04 
be recorded in Account 100.5, Electric Plant Acquisition Adjustments, 
where it would remain a part of the Company’s rate base. Actually, the 
State Commission directed that $6,947,052.92, the total difference found 
by the State Commission between original cost of the Company’s electric 
properties and actual arm’s-length cost thereof, be recorded in Account 
100.5 (J.A. V. IV, pp. 1779, 1827). By the time of the issuance of 
the order here under review, however, the State Commission had agreed 
to reduce this amount to $6,247,200.04, the reduction having to do 
principally with the cost of licensed projects over which the State 
Commission concedes the Federal Commission has jurisdiction. 
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to be the excess of arm’s-length cost to the Company over 
and above the original cost. 6 The State Commission in¬ 
cluded such amount in the rate base on the grounds, briefly, 
that it found the item represented actual cash or equivalent 
expenditure for assets of present and continuing local 
value, serving the public interest of the State of Arkansas. 

Although fully apprised of the State Commission’s order 
of June 24, 1944, the Federal Commission proceeded with 
its own reclassification proceeding. 7 Following hearings 
before one of its trial examiners during the first half of 
1948, the Federal Commission issued on February 15, 
1949 its order which directs the Company to charge against 
surplus immediately or amortize over a period of twelve 
years by deductions from net earnings (and thereby elimi¬ 
nating as an asset in the Company’s basic, corporate ac¬ 
counts) the sum of $6,210,240.04 8 which the State Com¬ 
mission had determined represented an expenditure for 
value when made and was an asset of present and con- 


6 “Original Cost” is defined in the Uniform System of Accounts of 
the State Commission as follows: 

“ ‘Original Cost’, as applied to electric plant, means the cost of such 
property to the person first devoting it to public service.” (Sec page 
6 of Exhibit 2, filed as separate document with Joint Appendix.) 

The definition of “original cost” in the Uniform System of Accounts 
of the Federal Commission is the same as in that of the State Commis¬ 
sion. (See page 12 of Exhibit X, filed as separate document with the 
Joint Appendix.) 

“Arm’s-length” cost, as used herein, means the amount of cash or its 
equivalent paid by the Company in an arm’s-length transaction for the 
property in question. 

7 This proceeding is Federal Power Commission Docket No. IT-5S29 
and is entitled “In the Matter of Arkansas Power & Light Company.” 
The order here under review was issued, together with accompanying 
findings and opinion, in this Docket on February 15, 1949 (JA V. I, 
p. 297). 

8 During the proceedings before the Federal Commission, the Company 
agreed that $36,960 of the $6,247,200.04 which the State Commission 
included in the rate base, could be charged off immediately. Conse¬ 
quently, the amount in actual controversy is reduced by $36,960 (JA V. 
I, p. 7, V. IV, p. 1742). The order of the Federal Commission involves, 
however, the full amount of $6,247,200.04. The $36,960 represented 
costs of acquisition by the Company of the so-called Dumas properties 
(JA V. I, pp. 297, 8). 
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tinumg worth to the people of Arkansas (JA V. IV, p. 
1797).° 

The other remaining conflict between the State and Fed¬ 
eral Commissions involves adjustments in the basic, cor¬ 
porate accounts of the Arkansas Power & Light Company 
arising from the charge to the depreciation reserve ac¬ 
count of losses on the sale by the Company in 1942 of its 
then remaining water and ice properties. 9 10 In 1942 the 
Company sold such properties for less than the book cost 
assigned to them. This loss in the amount of $2,968,563 
was charged in its entirety to the depreciation reserve 
which was a composite retirement account applicable to 
all departments of the Company, water, ice, electric, gas 
and transportation (JA V. IV, p. 1746). According to the 
Federal Commission there was in the composite retirement 
account at the time of such charge a credit on account of 
water and ice properties of only $601,678 (JA V. I, p. 274). 
The Federal Commission in its order directs that the sum 
of $2,968,563 less the amount of $601,678 or $2,366,885 
should be credited to the depreciation reserve and charged 
to capital or earned surplus (JA V. I, p. 298). On the 

9 Of the $6,247,200.04 involved in the Federal Commission’s order, the 
Company is directed to amortize $5,176,613.91 over a period of twelve 
years against annual earnings and to write off immediately by charges 
to earned surplus or to capital surplus the amount of $1,070,586.13 
(actually $1,033,626.13 when the $36,960 is deducted in accordance with 
the agreement referred to in the immediately preceding footnote) (JA 
V. I, pp. 297, 8). In the case of both items, the order of the Federal 
Commission requires the Company to make adjustments in its basic, 
corporate books contrary to and in conflict with specific orders of the 
State Commission. 

10 At the time the Federal Commission issued its order, there was a 
third subject of conflict. The State Commission in January 1945 directed 
that the sum of $857,016.03, representing construction fees paid by the 
Company to an affiliate, should be transferred from Account 100.6 
(Electric Plant in Process of Reclassification) to Account 107 (Electric 
Plant Adjustments) and amortized against earned surplus at the rate 
of not less than 1% per month until eliminated (JA V. IV, p. 1745). 
The Federal Commission directs that the amount of this item still re¬ 
maining to be amortized at the time of its order ($557,060.43) should 
be immediately charged to surplus (JA V. I, p. 297). The entire 
amount has now, however, been amortized by the Company through 
charges against earned surplus. 
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other hand, the State Commission in its order of June 24, 
1944 approved the entries made in 1942 with respect to 
the disposition of the water and ice properties (JA V. IV, 
p. 1776) and the books of the Company have been kept in 
accordance with the State order since that date. 

Revision of its basic, corporate books by the Company 
in accordance with the order of the Federal Commission 
will violate the order of the State Commission by requir¬ 
ing disposition of substantial amounts contrary to their 
treatment as presently required and as required since 
1944 by the State Commission in the performance of its 
statutory duties to control local affairs of the State of 
Arkansas. Further, the Federal order will effectively 
deprive in certain instances and seriously handicap in 
others the State Commission’s exercise of regulatory au¬ 
thority reserved by Congress to the State. 

The State Commission concedes that the Federal Com¬ 
mission has the power to dictate adjustments relating to 
licensed projects and has agreed that such adjustments by 
the Federal Commission may be entered in the Company’s 
basic, corporate records (JA V. IV, p. 1861). The State 
Commission insists however, that Congress did not in¬ 
tend, as the Federal Commission contends, in the Federal 
Power Act (hereinafter sometimes called “Act”) to em¬ 
power the Federal Commission to abrogate or interfere with 
state authority over a predominantly local utility through 
control of the Company’s basic, corporate accounts. The 
Federal Commission on the other hand, claims complete and 
exclusive jurisdiction over such accounts. The irrecon¬ 
cilable conflict here presented is, therefore, not in regard 
to a matter peculiarly within the sphere of Federal regula¬ 
tory interest but involves regulatory functions almost wholly 
local in nature. 

Points to Be Argued 

Expressly reserving all points relied on as stated in its 
Petition to Review and without waiving any such point 
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by omitting reference thereto, Petitioner states its points 
to be argued as follows: 

1. Although the area of conflict between the State and 
Federal Commissions is limited and does not include each 
and every aspect of the Company’s fundamental accounts, 
to the extent that such conflict exists it involves conflicting 
claims as to substantive regulatory authority by each com¬ 
mission and presents issues never heretofore before the 
courts. 

2. The order of the Federal Commission here under 
review will result in interference with powers over the 
Company delegated by the State of Arkansas to its Public 
Service Commission and heretofore exercised in a compre¬ 
hensive manner by the State Commission for several years. 

3. Section 301(a) of the Federal Water Power Act does 
not confer upon the Federal Power Commission complete 
overriding power over the basic, corporate accounts of the 
Company and the Federal Commission is without authority 
to issue the order here under review. 

4. Although it is assumed, for the purpose of argument, 
that the Federal Commission has complete overriding power 
to control the fundamental books of the Company, the 
order of the Federal Commission is void because it arbi¬ 
trarily ignores actuality and unnecessarily interferes with 
state authority. 


Summary of Argument 

1. The State Commission’s claim to accounting authority 
is limited to those matters which it believes are peculiarly 
within the sphere of state regulatory control and competence. 
The conflict results from the Federal Commission’s claim 
of complete overriding accounting jurisdiction. If the ad¬ 
justments ordered by the Federal Commission are sus¬ 
tained and recorded in the Company’s basic corporate 
accounts, more than $8,000,000 will be written out of the 
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accounts as now and since 1944 kept by the Company pur¬ 
suant to orders of the State Commission. Such accounts 
will no longer reflect the prudent investment which repre¬ 
sents continuing value to the people of Arkansas and upon 
which the State Commission has since 1944 allowed the 
Company to earn a fair return. Since there can be only 
one set of official accounts in regard to the controverted 
amounts, the conflict is irreconcilable. The case raises 
issues unlike others heretofore presented to the courts not 
only because of the irreconcilable nature of the conflict 
but also because the controversy involves not matters of 
mere bookkeeping but interference with substantive regu¬ 
latory authority of a state. This case, unlike others, does 
not involve differences with regard to original cost nor 
claimed costs of licensed projects. Likewise, no case has 
heretofore been presented where a state commission has, 
after findings by a state commission of the nature here 
involved, included the amounts in question as a part of 
prudent investment, approved the issuance of millions of 
dollars of securities on the basis of such prudent invest¬ 
ment and afforded the Company in excess of 90% of its 
revenues thereon. 

2. The Company is a predominantly local utility which 
derives more than ninety per cent of its gross electric 
revenue from sales to consumers in Arkansas. In excess 
of ninety-eight per cent of the Company’s facilities, based 
on original cost, are used primarily or exclusively for 
generating and distributing electric energy to consumers 
within the State of Arkansas. The Company has been and 
is subject to comprehensive regulation by the State Com¬ 
mission. One of the most important responsibilities of the 
State Commission is to regulate the Company so that there 
will be available at all times capital for current operations 
and future expansion necessary to meet the social and 
economic needs of the people of Arkansas. The State 
and not the Federal Commission has authority to control 
and supervise the issuance of securities. The order of 
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the Federal Commission requiring the write-off of assets 
included as a part of the Company’s prudent investment 
will seriously interfere with the State Commission’s re¬ 
sponsibility and function in regard to raising capital to 
meet local needs of the State. Because of the close relation¬ 
ship between control over the raising of capital and other 
matters of regulation concededlv within the sphere of the 
State Commission, the order of the Federal Commission 
will interfere with the State Commission’s authority in 
other important respects. 

3. The only portion of the legislative history relevant 
to the precise issue presented by this case supports the 
contention of the State Commission that Congress did not 
intend in Section 301(a) to confer upon the Federal Com¬ 
mission complete overriding accounting jurisdiction over 
the Company’s basic, corporate accounts. The position of 
the State Commission is further supported by abundant 
portions of the legislative history which clearly establish 
that Congress intended to reserve to the states all authority 
required for the performance of the states’ regulatory 
responsibilities over operating companies subject to their 
jurisdiction. Had Congress intended to confer upon the 
Federal Commission the overriding accounting authority 
for which it here contends, it would have done so by explicit 
language. When Congress has intended to confer upon 
a federal agency such power it has in fact done so affirma¬ 
tively and by explicit and unambiguous language. 

4. Assuming that the Federal Commission has para¬ 
mount authority over the fundamental accounts of the 
Company, the order here under review is void because it 
arbitrarily requires amounts in the Company’s funda¬ 
mental books to be written off regardless of whether such 
amounts represent actual value. The order is void for the 
additional reason that it would result in the basic, cor¬ 
porate accounts concealing rather than disclosing facts 
and defeating the very purpose of Congress in passing 
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Section 301(a), namely, to insure that the accounts of 
public utilities accurately reflect rather than conceal or 
misrepresent facts. Finally, the Federal order is un¬ 
reasonable for the reason that the overriding power which 
the Federal Commission seeks is unnecessary to the ac¬ 
complishment of its regulatory functions over the Com¬ 
pany and unnecessarily interferes with the substantive 
regulatory powers of the State of Arkansas. 

ARGUMENT 

I. Both the Federal and State Commissions Assert the 
Right to Require the Company to Keep Its Basic, 
Corporate Records in the Manner Prescribed by Each 
and Since Each Insists upon Divergent Action Con¬ 
cerning the Same Subject Matter and Since the Dif¬ 
ferences Involve Not Mere Bookkeeping Entries But 
Substantive Regulation, an Irreconcilable Conflict 
Exists Between the Two Regulatory Agencies. 

A. The Conflict Between the State and Federal Agencies 
Involves More Than Mere Bookkeeping Entries 

Examination of the differences between the orders of the 
State and Federal Commissions graphically illustrates that 
more is involved than simply matters of bookkeeping. What 
are these differences? First, the Federal Power Commis¬ 
sion will transfer to Account 107 (Electric Plant Adjust¬ 
ments) from Account 100.5 (Electric Plant Acquisition Ad¬ 
justments) as now recorded pursuant to the order of the 
State Commission, the amount of $1,033,626.13 of the $6,210,- 
240.04, the first item in dispute, and require that it be im¬ 
mediately charged off against surplus, either earned or 
capital (JA V. I, pp. 278-9). The Federal Commission pro¬ 
poses that the remaining $5,176,613.91 of the $6,210,240.04 
item be amortized over twelve years from the date of its 
order against annual net earnings allowed the Company by 
the State Commission (JA V. I, p. 298). 





12 


The second difference involves disposal in 1942 by the 
Company of its water and ice properties at a loss which was 
charged to the composite reserve for depreciation and retire¬ 
ment with specific approval of the State Commission (JA 
V. IV, p. 1776). The Federal order, on the other hand, di¬ 
rects the Company in connection with this matter to credit 
to Account No. 250 (Reserve for Depreciation) $2,366,885 
and to charge the same to earned surplus or to a capital sur¬ 
plus to be created for that purpose (JA V. I, p. 298). 

If the adjustments ordered by the Federal Power Com¬ 
mission are sustained and recorded in the Company’s basic, 
corporate accounts, those records will no longer reflect the 
prudent investment which represents continuing value to 
Arkansas and upon which the State Commission has since 
1944 allowed the Company to earn a fair return (JA V. IV, 
p. 1803-4, 1812-14, V. II, p. 1044). Neither will they reflect 
the prudent investment upon which rates, determined by the 
State Commission, today afford and will continue in the 
future to afford the Company virtually all of its revenues 
(JA V. I, p. 371). Earned or capital surplus of the Com¬ 
pany, both a part of its prudent investment rate base, would 
be immediately reduced at least some $3,300,000 (the 
$1,070,586.13 item in Paragraph A and the $2,366,885.86 
item in Paragraph C of the order of the Federal Commis¬ 
sion) and within a period of some twelve years an additional 
amount of more than $5,000,000 (the $5,176,613.91 item in 
the Federal Commission’s order) would disappear from the 
books of the Company (JA V. I, pp. 297, 8). 

It is apparent that the conflict between the two agencies 
involves matters of substance and not mere form. This 
Court itself, in fact, has recognized that the conflict goes be¬ 
yond the claim of authority to make mere bookkeeping or 
accounting entries and touches actual property rights. 11 

11 This matter came before the Court at an earlier date under the 
following circumstances: The Federal Commission in 1945 set the case 
for hearing and prior to the beginning of such hearings the Company 
filed a complaint in the United States District Court for the District of 
Columbia seeking an injunction against the Federal Commission and a 
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The Court’s language is as follows: 

“The confusion as to the issues which is apparent in 
the briefs filed with us should be dispelled by the reali¬ 
zation that a public utility cannot keep more than one 
set of actual official corporate accounts. Neither can 
any other corporation, for that matter. There must al¬ 
ways be an official recording of figures to represent the 
actualities of the business, to constitute the genuine 
record of stewardship, the basis upon which repre¬ 
sentations are made as to the real results of the util¬ 
ity’s operations and its true financial condition in re¬ 
ports to stockholders and to the public, and in financial 
statements to be submitted to prospective investors or 
creditors. Merely to state this proposition is to dem¬ 
onstrate its soundness, since any reasonable mind im¬ 
mediately perceives that actual transactions can be 
truly reflected by only one set of figures. A differing 
set shows only a hypothetical situation, demonstrating 
the distinction between what is, and what might have 
been. 

“Of course it is readily apparent that a public utility 
can prepare and submit, whenever necessary or re¬ 
quired, pro forma accounts, showing what its status 
would have been had entries been recorded in its books 
other than those which actually were made; or what the 
result would have been had various items been placed 
under headings other than those under which they were 
actually placed in the official records; or what the situa¬ 
tion -would have been had this or that capital asset been 
eliminated by a charge to surplus or annual amortizing 
charges against earnings. Such alternative accounts 
are simply in the nature of memoranda, and can never 
be said to be the official corporate records. 

declaratory judgment settling the conflict between the State and Federal 
Commissions. The District Court granted the Federal Commission’s 
motion to dismiss (Arkansas Power &' Light Co. v. Federal Power 
Commission, 60 F. Supp. 907 (D.C. D.C. 1945), this Court reversed 
(Arkansas Power <t Light Co. v. Federal Power Commission, 81 U. S. 
App. D. C. 178, 180,156 F. 2d 821,1946) and the Supreme Court of the 
United States reversed this Court solely on the grounds that the com¬ 
pany had “failed to exhaust its administrative remedies” (Federal Power 
Commission v. Arkansas Power <t Light Company, 330 U. S. 802, 91 
L. Ed. 1261 (1947). 
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“But when a regulatory commission asserts the right 
to command that an item which another commission, 
also claiming jurisdiction, has treated as a valuable 
asset, be charged to surplus or amortized through 
charges to earnings, the commission which asserts such 
right to command unquestionably is saying that ac¬ 
counts kept in response to its orders must be, not mere 
memoranda, but the official corporate records. Such 
action goes beyond a claim of authority to make book¬ 
keeping or accounting requirements, and touches actual 
property rights. ,, ( Arkansas Power <& Light Co. v. 
Federal Power Comm’n, 81 U. S. App. D. C. 178, 180, 
156 F. 2d 821, 823 (1946).) 

All expert accounting evidence in this record supports 
the proposition that there can be only one set of basic cor¬ 
porate accounts (JA V. II, pp. 587-8, 838-40, 1057-9; V. Ill, 
pp. 1461-5; V. IV, pp. 1710, 1659-60). 

B. The Irreconcilable Conflict Between the Orders of the 
Two Commissions Results From the Federal Agency's 
Claim of Exclusive Jurisdiction 

The claim of the State Commission to jurisdiction over 
the basic, corporate accounts is stated in its order of June 
24, 1944. It finds: 

“The Department has jurisdiction to ‘establish a uni¬ 
form system of accounts ’ to be kept by Respondent and 
to ‘prescribe the manner in which such accounts shall 
be kept’. The Department, therefore, finds that it has 
! jurisdiction to prescribe the manner in which the Re¬ 
spondent keeps its corporate books, accounts and 
records, and that the books, records and accounts so 
prescribed by this Department shall be the official cor¬ 
porate accounts and records of the Company. Its juris¬ 
diction over Respondent and its electric and other 
operations is complete and comprehensive and the De¬ 
partment is the only regulatory authority having such 
all-inclusive jurisdiction ” (JA V. IV, pp. 1754-5) 
(Emphasis added.) 

It is important to keep in mind that the State Commission 
does not claim exclusive jurisdiction over each and every 
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aspect of the Company’s basic, corporate accounts. On the 
contrary, it concedes that the Federal Commission’s power 
is supreme in regard to items in the accounts which involve 
licensed projects. The State Commission’s claim to power 
is limited to those matters which are peculiarly within the 
sphere of state regulatory control and competence. It is 
only in this field that there exists an “irreconcilable con¬ 
flict”. 

What is the position of the Federal Commission? It is 
stated in its opinion in this proceeding: 

“But if our accounting authority is limited to memo¬ 
randum accounts, our precautions in this respect are 
futile, for while proper entries might be made in memo¬ 
randa records, the general books, which form the basis 
of financial statements, the sale of securities and of in¬ 
forming the public generally regarding the financial 
affairs of the company, would be unaffected by our re¬ 
quirements.” (JA V. I, p. 279) 

Elsewhere in its opinion, the Federal Commission states: 

“Accordingly, our accounting rules and regulations 
and our order in this case run to the fundamental or 
basic corporate books and records of the company sub¬ 
ject thereto. We must, necessarily, in order to achieve 
the purposes of the Act, require that the accounts kept 
pursuant to our requirements be the fundamental or 
basic corporate accounts and not mere memorandum 
accounts set up for that purpose.” (JA V. I, pp. 283-4) 

Finally, the Federal Commission notes that the surplus 
of the Company will be substantially less on books kept 
pursuant to its order than the surplus will be pursuant to the 
order of the State Commission (JA V. I, pp. 285-6). The 
Federal Commission states this conflict can be resolved by 
the Company’s reporting the amount of earned or capital 
surplus as shown by the Federal Commission accounts since 
otherwise “it will not be telling the truth” (JA V. I, p. 286). 
In other words, the Federal Commission claims the power 
to dictate to the State Commission what the book value of 
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assets devoted to local service shall be, and, consequently, 
what the Company’s surplus shall be despite the fact that 
from the standpoint of regulatory jurisdiction the Company 
is subject to little control by the Federal Commission com¬ 
pared to extensive control exercised by the State Commis¬ 
sion. 

It is apparent that both commissions claim exclusive juris¬ 
diction over the basic, corporate accounts except, of course, 
insofar as they relate to licensed projects in connection with 
which the State concedes paramount Federal control. It 
is also apparent that a system of dual or superimposed 
accounts cannot reasonably be suggested as a satisfactory 
solution of the conflict. Indeed, it is the position of the Fed¬ 
eral Commission that in any dual system, it is the Federal 
requirements which the Company must adopt as properly 
reflecting its financial condition (JA V. I, pp. 285-6). The 
suggestion in the Federal Commission’s opinion that there 
is no great conflict between the two Commissions (JA V. I, 
p. 286) is contradicted by express language appearing else¬ 
where in the same opinion. 12 As stated by Chairman Smith 
of the Federal Commission in his separate opinion con¬ 
curring in the decision of the Federal Commission: 

“The opinion, in my view, claims too much in certain 
respects. I do not find convincing the effort to show 
that no ‘conflict’ exists in this situation, nor would I go 
so far in imputing to the Congress an intent to establish 
through the 1935 legislation a ‘national uniform system 
of accounts’ for the electric utility industry. As sug¬ 
gested by Mr. Justice Jackson’s opinon for the Supreme 
Court in the Connecticut Case [citing The Connecticut 
Light and Power Company v. Federal Power Commis¬ 
sion, 324 U. S. 515, 89 L. Ed. 1150 (1945)] if that had 
been the plain purpose, the way was open for a clear 
and complete occupancy of the field of federal regula¬ 
tory jurisdiction.” (JA V. I, p. 287) 


12 Supra, p. 15. 
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C. This Case Is Unique and Presents Issues Unlike Any 
Heretofore Before the Courts 

The issue regarding accounts here presented is sharply 
distinguishable from that before the courts in such cases as 
Alabama Power Co. v. Federal Power Comm’n, 75 U. S. 
App. D. C. 315, 128 F. 2d 280 (1942), cert, denied, 317 U. S. 
652, 87 L. Ed. 525 (1942); Hartford Electric Light Co. v. 
Federal Power Comm’n, 131 F. 2d 953 (C. C. A. 2d 1942), 
cert, denied, 319 U. S. 741, 87 L. Ed. 1698 (1943); North¬ 
western Electric Co. v. Federal Power Comm’n, 321U. S. 119, 
88 L. Ed. 596 (1944); and Pacific Power <fc Light Co. v. Fed¬ 
eral Power Comm’n, 141 F. 2d 602 (C. C. A. 9th 1944). The 
unique nature of this very proceeding has been recognized 
by this Court in the following language: 

“This case is not like those in which the courts, in¬ 
cluding the Supreme Court, have permitted two com¬ 
missions, each having authority in the premises, to 
require a utility company to keep different sets of ac¬ 
counts, one to accord with the requirements of one com¬ 
mission, and another to meet the requirements of the 
other commission. For those cases do not deal with a 
conflict between jurisdictions over the sole right to 
prescribe official accounting methods, and go no further 
than to point out the right of a second commission to 
demand memorandum accounts to suit its purposes, 
which may differ from the accounts required by another 
commission which also has authority in the premises.” 
(Arkansas Power & Light Co. v. Federal Power 
Comm’n, supra, at 179,156 F. 2d at 822.) 

"When this matter was first before the Court, it found that 
the case involved an irreconcilable conflict over jurisdiction 
to prescribe the basic, corporate accounts and that the case, 
for that reason, was unlike others theretofore presented 
for judicial determination. In the earlier case, this Court 
was not confronted with the problem of determining whether 
the Federal Commission possesses exclusive jurisdiction 
over such accounts. Had it reached this question, it would 
have had occasion to note that the present case is unique 
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for important reasons in addition to its presentation for the 
first time of an irreconcilable conflict between a State and 
Federal Commission over a public utility’s fundamental 
accounting records. 

No case has heretofore been presented where a state com¬ 
mission has, prior to the issuance of a reclassification 
order by the Federal Commission, conducted its own bear¬ 
ings and determined that expenditures by a predominantly 
intrastate company were reasonable and necessary when 
made, that such expenditures were for assets resulting in 
benefits which the people of the state continue to enjoy, 
and that costs for such assets have not been recovered by 
investors but continue to represent existing values on the 
books of the company. No case has heretofore been pre¬ 
sented where, after such findings, a state commission has 
included the amounts in question in a prudent investment 
rate base and provided earnings thereon. Finally, no case 
has been presented where questions of value were so pecu¬ 
liarly and appropriately suited to proper determination 
by the local regulatory agency and where the values as¬ 
signed by the state commission are so obviously the actual 
values. 

Another feature which makes this case unique is that the 
controversy is not alone between the Federal Commission, 
on the one hand, and a public utility company, on the other. 
The controversy here involves a state commission which is 
asserting, on behalf of a state, sovereign rights to regulate 
its own local affairs. Nor is this case like those where the 
adjustment sought to be made by the Federal Commission 
involve claimed costs of a licensed project and where the 
licensee has been held to have accepted the license subject 
to certain rights in the Federal Commission to determine 
book value of such properties. There is no controversy 
whatsoever in this case regarding the original cost of or 
other accounting entries and adjustments concerning the 
Company’s two hydro-electric licensed plants. 
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H. The Federal Commission’s Order Will Interfere With 
Sovereign Powers of the State of Arkansas Delegated 
to and Exercised by Its Public Service Commission. 

A. The Arkansas Public Service Commission Has Broad 
Poivers under the Laws of Arkansas to Regulate the 
Affairs of The Arkansas Power & Light Company and 
Has in Fact Exercised Such Powers . 

The Arkansas Department of Public Utilities, prede¬ 
cessor of the intervenor, Arkansas Public Service Com¬ 
mission, was created by Act 324 of the Act of the General 
Assembly of Arkansas approved April 2, 1935 (Appendix 
A, § 8(a), 19(6), pp. 1,3). This Act gives the State Commis¬ 
sion comprehensive powers. Construing the statute the 
Arkansas Supreme Court in Department of Public Utilities 
v. The Arkaiisas Louisiana Gas Company , 200 Ark. 983, 986, 
142 S. W. 2d 213, 215 (1940), held “it (the State Commis¬ 
sion) was established by the legislature to act for it and it 
has the same power the legislature would have, it acting 
within the power conferred by the Act.” 

Among other things the State Commission is authorized 
to make rules pertaining to accounting of public utilities, 
to classify public utilities and to establish a uniform sys¬ 
tem of accounts for each class and to prescribe the manner 
in which such accounts shall be kept (Appendix A, § 8(c), 
22(a), pp. 1, 3). The Commission is given power to super¬ 
vise, regulate, restrict and control the issuance of stocks, 
bonds, notes and other evidence of indebtedness by all public 
utilities doing business in Arkansas (Appendix A, § 58, p. 4). 
The jurisdiction of the State Commission over the Com¬ 
pany includes jurisdiction to fix, regulate and control both 
rates for energy sold consumers and the Company’s earn¬ 
ings (Appendix A, § 18(a), p. 1). The State Commission 
has the power to determine the adequacy of service (Ap¬ 
pendix A, § 19(3) p. 2), to grant or withhold certificates of 
public convenience and necessity for new construction and 
operation (Appendix A, § 41, p. 3), to fix proper and ade- 
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quate rates of depreciation and to require the company to 
carry a proper and adequate depreciation reserve (Appen¬ 
dix A, § 19(5) p. 3). 

The State Commission is the only regulatory authority 
having comprehensive jurisdiction over the Company. It 
is the only authority with responsibility to supervise and 
regulate the Company’s affairs so that there will be avail¬ 
able capital required to finance operation of the Company’s 
present facilities and expansion of the Company’s service 
in the future to meet the social and economic requirements 
of the people of Arkansas. 

The State Commission assumed control over the Com¬ 
pany’s business by its order of July 2, 1937 which was for 
the purpose of determining the reasonableness of all rates, 
rules, practices, regulations and contracts of the Company 
applicable to electric service in Arkansas and, if found 
necessary, to determine and fix reasonable and lawful rates, 
rules, practices, regulations and contracts (JA V. IV, p. 
1753). Since July 2, 1937, the State Commission has con¬ 
tinued to regulate closely all affairs of the Company. By 
appropriate orders directing the filing of schedules reducing 
rates, the State Commission between July 2, 1937 and No¬ 
vember 27,1942 caused the Company to place in effect rate 
reductions or make refunds to customers aggregating cumu¬ 
lative savings to the public of $5,687,429 (JA V. IV, p. 
1753). 

By order dated November 10, 1943 (JA V. IV, p. 1748) 
the State Commission instigated an inclusive reclassifica¬ 
tion and rate proceeding which, among other things, ordered 
the Company to show cause why its books and accounts 
should not be adjusted to conform to the State Commis¬ 
sion’s Uniform System of Accounts and why the Company 
should not be required to write out of its plant accounts any 
amounts which did not represent actual value (JA V. IV, 
p. 1750). 

Pursuant to such show cause order extensive hearings 
were held between December 7, 1943 and May 10, 1944 
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during which 4,321 pages of testimony were taken and 159 
exhibits were introduced into the record (JA V. IV, p. 1756). 
On June 24, 1944 (JA V. IV, p. 1751) the State Commis¬ 
sion entered its comprehensive order which determined the 
original cost of all of the Company’s properties (JA V. 
IV, pp. 1776-7); the amount of actual arm’s-length (“sys¬ 
tem”) 13 cost of such properties in excess of their original 
cost (JA V. IV, p. 1777); fixed the amount of recorded cost 
of the Company’s plant in excess of original and arm’s- 
length cost (JA V. IV, p. 1773) and segregated and assigned 
to each service (electric, water, ice, transportation and 
steam heat) the original cost of the properties devoted 
thereto, and the excess of arm’s-length cost over original 
cost (JA V. IV, pp. 1777-8). The order of June 24, 1944 
and other orders of the State Commission have directed 
or approved extensive adjustments in the Company’s ac¬ 
counts and since January 1, 1937 the Company has written 
out of its accounts more than $12,000,000 of the excess of 
book amount over original cost (JA V. IV, p. 1743). 

In the order of June 24, 1944, the State Commission 
established the fair value of the Company’s properties as 
measured by the prudent investment standard (JA V. TV, 
pp. 1812-3) and prescribed a formula for the disposition 
of earnings in excess of the allowable rate (JA V. IV, 
pp. 1832-4). The order allows the Company rates suffi¬ 
cient to give it gross income equal to six per cent upon its 
prudent investment in electric properties (JA V. IV, p. 
1829) and this formula provides that all income in excess 
of the amount required to equal six per cent shall be segre¬ 
gated and held subject to future distribution between the 
Company and its rate payers as directed by orders of the 
State Commission (JA V. IV, p. 1832). 

This case, therefore, presents a situation where the State 
Commission has exercised the most comprehensive regula¬ 
tory control over the Company. Charles W. Smith, the 


13 The order of the State Commission issned June 24, 1944 sometimes 
uses “system cost” in referring: to arm’s-length cost. 
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chief accounting witness on behalf of the Federal Commis¬ 
sion, admitted that the Federal Power Commission had 
never had before it a reclassification case in which a state 
commission had previously conducted its own hearings and 
made findings on property classification of a utility com¬ 
pany in any manner comparable to that in this case (JA V. 
Ill,'p. 1427). 

B. Supplementary or Memoranda Accounts Will Not Meet 
the Needs of the State Commission in Carrying Out 
Its Regulatory Duties Under the Law of Arkansas 
and Can Result Only in Deprivation of and Inter¬ 
ference with Authority Which Is Exclusively Vested 
in the State 

The Company adjusted its accounts in compliance with 
the order of the State Commission issued June 24, 1944 
and, since its issuance, the books and accounts of the Com¬ 
pany have been kept in strict compliance therewith (JA 
V. I, p. 342). It is these records of the Company and 
ehtries made therein upon subsequent orders or with the 
approval of the State Commission which are the basis upon 
which rests regulation and control of the Company by the 
State Commission. Significantly, it is the values assigned 
by the State Commission which affect ninety-eight per 
cent of the assets of the Company (JA V. I, p. 371) and it 
is the prudent investment or book assets devoted to local 
service as determined by the State Commission upon which 
and from which the Company derives in excess of ninety 
per cent of its income (JA V. I, p. 371). The Federal 
Commission, nevertheless, would relegate to memoranda 
accounts these and other important functions of State 
regulation. 

Relegation of the State to memoranda accounts will 
deprive it of substantive regulatory authority in the matter 
of supervision of securities and the accompanying respon¬ 
sibility to consumers and investors with which the State 
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Commission is charged. Section 58 of Act 324, 1935; Sec¬ 
tion 73-254, Arkansas Statutes, 1937, provides: 

“The power of public utilities to issue stocks, stock 
certificates, bonds, notes and other evidences of in¬ 
debtedness, in case of public utilities incorporated 
under the laws of this State, and to create liens on 
property in this state, in case of public utilities incor¬ 
porated under the laws of any state or foreign country, 
is a special privilege, the right of supervision, regula¬ 
tion, restriction and control of which is, and shall 
continue to be vested in the state, and such power shall 
be exercised as provided by law and under such rules 
and regulations as the Department [Commission] may 
prescribe.” (Appendix A, p. 4). 

The State Commission is, therefore, given comprehensive 
power to supervise, regulate, restrict and control the issu¬ 
ance of stocks, bonds, notes and other evidences of in¬ 
debtedness by the Company. 

Section 204 of the Federal Power Act gives to the Fed¬ 
eral Commission similar power over the issuance of securi¬ 
ties and assumption of liabilities by utilities subject to 
the jurisdiction of the Federal Commission. Section 
204(f) of the Federal Power Act, however, expressly 
excludes the Federal Commission from exercising such 
authority when the securities are regulated by a State 
Commission. The Section provides: 

“The provisions of this section shall not extend to 
a public utility organized and operating in a state 
under the laws of which its security issues are regu¬ 
lated by a state commission.” (Appendix B, p. 7). 

Pursuant to authority conferred upon it by the State, the 
State Commission had prior to May 7, 1948 (the date of 
the close of hearings before the Federal Commission in 
this proceeding), approved and authorized the issuance 
of common stock of the Company of more than $18,000,000 
par value (Ex. 7, JA V. IV, p. 1839; Ex. 12, JA V. IV, p. 
1858; Ex. 11 to the Intervention of the Public Service 
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Commission, JA V. IV, p. 1857), bonds in the face amount 
of more than $40,000,000 (Ex. 8, JA V. IV, p. 1856; Ex. 11, 
JA V. IV, p. 1858) and a promissory note in the amount 
of $5,000,000 (Ex. 11 to the Intervention of the Public 
Service Commission, JA V. IV, p. 1857). 14 

These securities and evidences of indebtedness were ap¬ 
proved by the State Commission upon the basis of accounts 
shoving prudent investment of the Company as determined 
and maintained pursuant to the orders of the State Com¬ 
mission. Substantially in excess of $40,000,000 worth of 
securities are now held by the public and it is the State 
Commission to which creditors and investors look for regu¬ 
lation of the Company, particularly valuation of its prop¬ 
erties and allowance of a fair rate of return upon such 
properties. The responsibility of the State Commission in 
regard to the approval of the issuance of securities is not 
to present investors and creditors alone. More significant, 
perhaps, is its responsibility to supervise and regulate the 
affairs of the Company in a manner that there will at all 
times be available capital to finance expansion and improve¬ 
ments by the Company necessary to meet the social and 
economic needs of consumers within the State of Arkansas. 

Both the laws of the State of Arkansas and the Fed¬ 
eral Power Act prohibit the payment of dividends out of 
capital by any public utility (Appendix A, §§ 64-605, 64-606, 
pp. 4, 5, Appendix B, § 305(a), p. 8). Stated differently, 
the statutory provisions in question provide that dividends 
may be paid only from surplus properly computed, that is, 
on the basis of the Company’s basic, corporate accounts. The 
surplus of the Company under the order of the Federal 
Commission will, of course, be substantially lower than its 
surplus under the order of the State Commission. This is 
true because the Federal Commission would require the 


14 These amounts do not include substantial additional securities which 
have been approved and authorized by the State Commission and issued 
by the Company since the close of the hearings before the Federal 
Commission on May 7, 1948. 
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writing off of assets which the State Commission found to 
have present and continuing value and upon which value 
the Company earns its principal revenues. It is the posi¬ 
tion of the Federal Commission, nevertheless, that divi¬ 
dends can be paid only from surplus determined upon the 
basic, corporate records kept in accordance with its uni¬ 
form system of accounts (JA V. I, p. 279). 

If authority to dictate the basic, corporate accounts of 
the Company is given to the Federal Commission, it neces¬ 
sarily follows that the State Commission’s jurisdiction 
over securities will be impaired. This is true because of 
the inextricably close relationship between dividends and 
securities, their market value, their salability, and their 
appeal to the investment community. The State Commis¬ 
sion cannot have the control over security issues which is 
contemplated by both the laws of Arkansas and also by 
the Federal Power Act and at the same time be subject to 
the requirement that the surplus, from which all dividends 
must be paid, shall be determined not in accordance with 
the State Commission’s directives, but rather on the basis 
of the directives of the Federal Commission. 

It is no answer to contend that the State can include 
whatever figures it wishes in supplementary or memoranda 
books. Consider in this connection that the Federal Com¬ 
mission takes the position that it is the basic, corporate 
books which shall form the basis for financial statements, 
the sale of securities and of informing the public gen¬ 
erally regarding the financial affairs of the Company (JA 
V. I, p. 279). If the $6,210,240.04 now recorded in Account 
100.5 at the direction of the State Commission should be 
charged off or amortized while the amount is in fact in¬ 
cluded in the prudent investment rate base and while the 
Company is actually earning a reasonable return thereon, 
said amount will become a hidden reserve and would not 
reflect the actual situation in regard to the financial condi¬ 
tion of the Company. If the order here under review is 
affirmed, it is these misleading accounts which will become 
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the basic, corporate accounts of the Company and the basis 
for financial statements, which will control payment of 
dividends and indirectly affect other matters of substantive 
regulation within the conceded jurisdiction of the State 
Commission. 

Such other matters include regulation of rates, the 
Company’s earnings, and standards of local service. These 
matters are so closely inter-related with control and super¬ 
vision of the issuance of securities that interference with 
the State Commission’s authority in this respect will neces¬ 
sarily handicap exercise of its regulatory powers in other 
fields. Thus, attraction of additional capital required for 
the State’s welfare depends upon earnings which, in turn, 
are dependent almost wholly upon rates fixed by the State 
Commission. Earnings cannot continue at proper rate 
levels unless adequate service is provided through improved 
and additional facilities which require the issuance of se¬ 
curities under State authority. 

There can, therefore, be no question but that relegation 
of the State Commission to memoranda accounts will de¬ 
prive the State of authority to regulate and promote its 
local and internal affairs. It is the position of the State 
Commission that Congress did not intend in Section 301(a) 
of the Federal Power Act or elsewhere to confer upon the 
Federal Power Commission authority to oust the State 
Commission’s jurisdiction of substantive regulatory pow¬ 
ers or even to interfere with its exercise of such powers. 

m. Section 301(a) Was Not Intended to Confer upon the 
Federal Power Commission Exclusive Control Over 
the Basic, Corporate Books of the Company. 

Section 301(a), the only section of the Federal Power Act 
which gives the Federal Commission authority over 
accounts of companies subject to its jurisdiction, is as 
follows: 

“Section 301(a) Every licensee and public utility 
shall make, keep, and preserve for such periods, such 
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accounts, records of cost-accounting procedures, corre¬ 
spondence, memoranda, papers, books, and other rec¬ 
ords as the Commission may by rules and regulations 
prescribe as necessary or appropriate for purposes of 
the administration of this Act, including accounts, rec¬ 
ords, and memoranda of the generation, transmission, 
distribution, delivery, or sale of electric energy, the fur¬ 
nishing of services or facilities in connection therewith, 
and receipts and expenditures with respect to any of the 
foregoing: Provided, however, That nothing in this Act 
shall relieve any public utility from keeping any ac¬ 
counts, memoranda, or records which such public utility 
may be required to keep by or under the authority of 
the laws of any State. The Commission may prescribe 
a system of accounts to be kept by licensees and public 
utilities and may classify such licensees and public utili¬ 
ties and prescribe a system of accounts for each class. 
The Commission, after notice and opportunity for hear¬ 
ing may determine by order the accounts in which 
particular outlays and receipts shall be entered, 
charged, or credited. The burden of proof to justify 
every accounting entry questioned by the Commission 
shall be on the person making, authorizing, or requiring 
such entry, and the Commission may suspend a charge 
or credit pending submission of satisfactory proof in 
support thereof.” (16 U.S.C. sec. 825(a) (1940)). 

The position of the Federal Commission is that Congress 
in Section 301(a) conferred upon it exclusive jurisdiction 
over the fundamental accounts of public utilities and licen¬ 
sees in all respects and without limitation or exception. 

If read literally, the proviso clause of Section 301(a) 
would appear to modify the general grant of power made by 
the language preceding the proviso clause to the Federal 
Commission and to withhold from the Federal Commission 
authority over such accounts as the Company is required to 
keep under and by authority of the laws of Arkansas. The 
State Commission, however, does not contend that Congress 
intended by the proviso clause to exclude the Federal Com¬ 
mission from all accounting jurisdiction over a public utility 
operating company whenever the state commission subjected 
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such company to the requirement that it keep accounts pur¬ 
suant to state law. It is the position of the State Commis¬ 
sion that the real intention of Congress in Section 301(a) 
was to preserve to the State and the Federal Commission 
the degree of accounting control necessary and relevant to 
the performance of the respective responsibilities and pow¬ 
ers of each Commission. The State Commission concedes 
that the Federal Commission has the exclusive power to 
control the basic, corporate accounts in regard to the Com- 
panv’s licensed hydro-electric plants but insists that the 
State Commission has under Section 301(a) the power to 
control the basic, corporate accounts in other respects be¬ 
cause such accounts relate to and have significance in con¬ 
nection with matters of local regulation. Should this Court 
determine, therefore, that Congress did not intend the Fed¬ 
eral Commission to have complete overriding authority over 
the fundamental accounts, such a decision will not result in 
the ouster of the Federal Commission from all accounting 
control over the basic, corporate accounts of the Company. 
On the other hand, should the Court affirm the order here 
under review the State Commission will be totally deprived 
of all control over the Company’s basic accounts. 

Does the legislative history support the Federal Commis¬ 
sion’s claim to exclusive and overriding power? To the 
contrary, the legislative history of the bill containing 
Section 301 (a) indicates that the intention of Congress was 
to reserve to the states all authority required for the per¬ 
formance of the states’ regulatory responsibilities over 
public utility operating companies subject to their juris¬ 
diction, including control over the fundamental accounts of 
such companies. 

This conclusion is supported by the opinion of the Circuit 
Court of Appeals for the Fifth Circuit in Alabama Power 
Co. v. Federal Power Commission, 134 F. 2d 602 (1943). 
In considering the inter-relationship of state and federal 
accounting control over a predominantly intrastate oper¬ 
ating company which owned licensed projects, the court at 
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page 611 directed attention to the specific question here 
discussed: 

“• • • The Alabama Company has many power 
properties not licensed by the United States, and these 
and the licensed projects are integrated into a great 
power system. It may be that the State scheme of ac¬ 
counts is not the same as the accounts required by the 
Commission to be kept for the purposes of the federal 
Act. It may be that the Alabama Company for the in¬ 
formation of its stockholders and the commercial public 
as well as for its own business convenience needs still 
other accounts and records. We think the Commission 
has not authority to order entries upon any of these 
accounts except those which it requires kept for the pur¬ 
poses of the federal Act.” (Emphasis added.) 

Section 301 (a) and the statutory provisions upon which 
the Federal Commission must rely to establish its claim to 
exclusive jurisdiction over the basic, corporate accounts of 
the Company were enacted as Part II to the Public Utility 
Holding Company Act of 1935. It is essential in consider¬ 
ing the legislative history of these provisions to keep in mind 
that this case concerns more than the authority to direct 
bookkeeping entries and goes to the matter of substantive 
state regulatory power. Here there is involved not merely 
a question of accounting, uniform or otherwise, but the 
division of substantive regulatory power between the Fed¬ 
eral and State governments. Much of the language in the 
committee reports and debates on this bill is, when prop¬ 
erly analyzed, not relevant to the question here presented 
because such statements go no further than to establish 
the fact that, when supplementary or memoranda accounts 
are adequate for State purposes, the Federal Commission 
may then exercise paramount control over the basic ac¬ 
counts. The question in this case involves mutually ex¬ 
clusive accounts. Statements which do not recognize that 
exclusive authority over accounts by the Federal Com¬ 
mission will result in serious impairment of State power are 
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inapplicable to the facts here presented and irrelevant to 
the issne involved in this case and upon which the intent of 
Congress must be sought. 

Careful search of the legislative history indicates that 
the specific issue present in this case is discussed at only 
one point and that this discussion is contained in a memo¬ 
randum on H.R. 5423 submitted by Mr. Wendell Willkie to 
the House Committee on Foreign and Interstate Commerce 
and is as follows: 

“The imposition of Federal regulation of the ac¬ 
counts of operating companies which are subject to 
similar State regulation would lead either to the neces¬ 
sity of each operating company maintaining two sets 
of books and records (which in many States is expressly 
forbidden), or to the usurpation by a Federal commis¬ 
sion of the power of the State commissions since, in the 
main, jurisdiction over rates must and should rest with 
the State commissions and since rules of accounting 
! for operating companies are but aids to a proper exer¬ 
cise of this power, the decision as to their character 
should rest with the State body which regulates the 
rates.*’ (Hearings before Committee on Interstate 
and Foreign Commerce on H.R. 5423 , 74th Cong., 1st 
Sess. 1343 (1935)). 

This comment appears to be the only portion of the legis¬ 
lative history applicable to the precise question presented 
by this case. As a result of Mr. Willkie’s statements, Con¬ 
gress presumably had in mind in revising Section 301(a) 
that accounting authority should be reserved to the States 
wherever such authority was required to perform properly 
their regulatory duties and to avoid usurpation of the 
power of the State by the Federal Commission. 

Quotations from the legislative history may be cited 
to support the proposition that exclusive power over the 
basic, corporate accounts is not delegated to the Federal 
Commission. For example, the Majority Report of the 
Senate Committee on Foreign and Interstate Commerce 
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makes the following observations regarding, among other 
things, the accounting provisions of the proposed bill: 

“As has been stated, the Committee has liberalized 
title II of the original bill and endeavored to remove 
all possible grounds for the charge that it imposes harsh 
or burdensome restrictions upon the electric industry. 
The revision has also removed every encroachment 
upon the authority of the States. The revised bill would 
impose Federal regulation only over those matters 
which cannot effectively be controlled by the States. 
The limitation on the Federal Power Commission’s 
jurisdiction in this regard has been inserted in each 
section in an effort to prevent the expansion of Federal 
authority over State matters.” (Emphasis added) 
(Sen. Rep. No. 621, 74th Cong., 1st Sess. 18 (1935)) 

Other evidence indicating that it was the intent of Con¬ 
gress to avoid interference with the States’ jurisdiction with 
respect to basic, corporate accounts is found in the following 
statement by Mr. Dozier DeVane, Solicitor for the Federal 
Power Commission: 

“There has been considerable discussion here as to 
what is the purpose of this legislation and the effect it 
will have upon States and upon State regulation, and in 
that connection, I wish to say that in the instruction to 
its representatives that participated in the preparation 
of this legislation, the Federal Power Commission di¬ 
rected that what it desired to recommend to Congress 
was legislation that would complement and not super¬ 
sede State regulation. 

“Our specific instructions, from our Commission, 
was to preserve to the fullest extent State regulation 
and to draw a law that would complement that regula¬ 
tion as far as Congress could go. 

“Now that has been done and I desire to state in the 
beginning that this law was prepared as a complement 
to state legislation and with few exceptions that I shall 
point out does not in any particular supervise or de¬ 
stroy State regulation.” (Emphasis added) Hearings 
before Committee on Interstate and Foreign Commerce 
on H. R. 5423, 74th Cong., 1st Sess. 495 (1935). 



32 


Not once in the remaining seventy pages of his testimony 
does Mr. DeVane mention the authority over accounting con¬ 
ferred upon the Federal Commission by Section 301(a) as 
an exception. Presumably, therefore, nothing in Section 
301(a) supersedes or destroys State authority. 

Examination of legislative materials reflecting the general 
intent of Congress in enacting Part II of the Public Utility 
Holding Company Act of 1935 (of which Section 301(a) was a 
part) makes certain, first, that Congress regarded the activi¬ 
ties and operations of public utility operating companies as 
being primarily of local regulatory concern and, second, 
that Congress intended the powers granted to the Federal 
Commission to complement but not supersede regulatory 
powers of the States. These two propositions are conclu¬ 
sively established by abundant statements in hearings, Com¬ 
mittee Reports and debates on the floors of Congress. Their 
validity has been recognized by the Supreme Court. 

Senator Wheeler, who was in charge of the bill in the 
Senate, stated: 

“This bill, unlike many bills which have been pro¬ 
posed in these legislative halls, seeks not for further 
concentration of power in the hands of the Govern¬ 
ment of the United States; on the contrary, the tend¬ 
ency of the bill is to make these power-holding com¬ 
panies decentralize, so that they can be controlled by 
local communities, or can be controlled in a small num¬ 
ber of States where they carry on their operating facili¬ 
ties.” (79 Cong. Rec. 8384 (1935).) 

“ • • • This, as the Senator would know if he 
had been there, is the statement made by the public 
! utility people. They said: ‘The public utility business 
1 is a local industry. It ought to be regulated locally’; 
and I agree with them. It ought to be owned locally, 
and it ought to be controlled locally, and that is what 
the bill seeks to have done.” (79 Cong. Rec. 8388 

(1935).) 

“ * * * We preserved the State regulation com¬ 
pletely in the bill, but in Title II we made the positive 
statement that the policy should not be to interfere 
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with state regulation, but to assist and help state 
regulation.” (79 Cong. Rec. 8775 (1935).) — 

Senator Shipstead, with respect to the bill, said: 

“ 1 * * but I desire to say to the Senator from 
New Jersey [Mr. Barbour] that the thought of the 
committee was not to interfere within a State, but to 
leave all utilities within a State to be regulated by a 
State commission.” (79 Cong. Rec. 8395 (1935).) 

Congressman Woodrum said with respect to the bill: 

“It has been repeatedly stated by sponsors of this 
legislation—and I mean by ‘this legislation’ either the 
committee amendment or the Senate bill—that the bill 
is not intended to interfere with the right of any state 
to regulate business within its borders, but simply to 
supplement state regulation where it is necessary. In 
fact, it is stated in this declaration of policy in part 
II of the bill that its purpose is to extend only to those 
matters which are not subject to regulation by the 
states.” (79 Cong. Rec. 10574 (1935).) 

Dr. Walter M. W. Splawn, a member of the Interstate 
Commerce Commission and General Counsel of the Com¬ 
mittee of the House of Representatives to investigate 
holding companies, stated: 

“These interregional holding companies have under¬ 
taken to tie a number of local or regional activities 
and operations into one top control. That is to say, 
this is an industry which is essentially local and which 
should be regulated, should be managed, locally, and 
therefore regulated locally. That is, by the munici¬ 
palities and by the States. ( Hearings before Commit¬ 
tee on Interstate and Foreign Commerce on H. R. 5423, 
74th Cong., 1st Sess. 180 (1935).) 

The Supreme Court in Connecticut Light & Power Co. v. 
Federal Power Commission, 324 U. S. 515, 525, 89 L. Ed. 
1150, 1158 (1945), has commented upon Congress’s intent 
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in the Federal Power Act to protect the authority of the 
states as follows: 

“Legislative history is illuminating as to the Con¬ 
gressional purpose in putting these provisions into 
the Act. As frequently is the case, this original bill 
was drafted by the counsel and aides of the agency 
concerned. In its support Commissioner Seavey of the 
Federal Power Commission said to the House Com¬ 
mittee, ‘The new title II of the act is designed to 
secure coordination on a regional scale of the Nation’s 
power resources and to fill the gap in the present state 
! regulation of electric utilities. It is conceived entirely 
as a supplement to, and not as a substitution for, State 
regulation ’. Progress of the bill through various stages 
shows constant purpose to protect rather than to super¬ 
vise authority of the states. In reporting a revised 
bill to the Senate the Committee on Interstate Com¬ 
merce said, ‘Subsection (a) ... declares the policy 
of Congress to extend that regulation to those matters 
which cannot be regulated by the States and to assist 
the States in the exercise of their regulatory powers, 
but not to impair or diminish the powers of any State 
Commission. * # # 

The Federal Commission can, of course, cite no clear 
and specific grant of jurisdiction to support the para¬ 
mount power which it claims. Likewise, it cannot cite ex¬ 
press and definite language excluding the authority of the 
states and subordinating accounts kept pursuant to state 
authority to accounts controlled by the Federal Commis¬ 
sion. The overriding power which the Federal Commis¬ 
sion claims must be affirmatively granted and cannot be 
supported by inference alone. The United States Supreme 
Court, in construing the Federal Power Act, has stated: 

“ * # • and it is applicable to this case, that ‘Where 
a Federal agency is authorized to invoke an overriding 
Federal power except in certain prescribed situations 
and then to leave the problem to traditional state con¬ 
trol, the existence of Federal authority to act should 
appear affirmatively and not rest on inference alone’. 
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Yonkers v. United States, 320 U. S. 685, 602, 88 L. Ed. 
400, 404, 64 S. Ct. 327; Florida v. United States, 282 
U. S. 194, 211, 212, 75 L. Ed. 291, 301, 302, 51 S. Ct. 
119; cf. Palmer v. Massachusetts, 308 U. S. 79, 84, 84 
L. Ed. 93, 97, 60 S. Ct. 34, 41 Am. Banker Rep. (NS) 
134; Federal Trade Commission v. Bunte Bros., 312 
U. S. 349, 351, 85 L. Ed. 881, 883, 61 S. Ct. 580. Noth¬ 
ing except explicit findings excluding the grounds of 
state control gives assurance that the bounds of Federal 
jurisdiction have been accurately understood and fully 
respected, and that state power has been considerately 
and deliberately overlapped.” ( Connecticut Light & 
Power Co. v. Federal Power Comm’n, supra at 532, 89 
L. Ed. at 1161.) 

In Kirschbaum v. Walling, 316 U. S. 517, 86 L. Ed. 1638 
(1942), a case which presented the problem of determin¬ 
ing the limit to which jurisdiction had been vested in the 
federal government and taken from a state, the Supreme 
Court stated at page 521, 86 L. Ed. at 1646: 

“We cannot, therefore, indulge in the loose assump¬ 
tion that when Congress adopts a new scheme for 
federal industrial regulation, it thereby deals with 
all situations falling within the general mischief which 
gave rise to legislation. Such an assumption might be 
valid where remedy of the mischief is the concern of 
only a single unitary government. It cannot be ac¬ 
cepted where the practicalities of federalism—or, more 
precisely, the underlying assumptions of our dual form 
of government and the consequent presuppositions of 
legislative draftsmanship which are expressive of our 
history and habits—cut across what might otherwise be 
the implied range of the legislation. Congress may 
choose, as it has chosen frequently in the past, to 
regulate only part of what it constitutionally can reg¬ 
ulate, leaving to the States activities which, if isolated, 
are only local.” 

The Federal Commission cannot support its claim to 
overriding power in regard to the company’s basic, cor¬ 
porate accounts for the reason that it cannot show any 
express and explicit language granting such power to it. 




On the contrary, the intent of Congress to reserve to the 
states the degree of control over the basic, corporate ac¬ 
counts necessary for the performance of state functions 
is demonstrated by changes made by Congress in the lan¬ 
guage of Section 301(a) before final enactment and by the 
explicit language Congress has used in other statutes to 
express its intention that the Federal Commission shall 
have overriding accounting jurisdiction. 

Section 301(a) as originally drafted and introduced in 
Congress in H.R. 5423 and S. 1725 read in pertinent part: 

“Section 301. (a) The Commission may prescribe the 
forms of any and all accounts, records, and memoranda 
to be kept by licensees and public utilities, including 
accounts, records, and memoranda of the generation, 
transmission, distribution, delivery, and/or sale of 
power, the furnishing of services or facilities in con¬ 
nection therewith, and receipts and expenditures with 
respect to any of the foregoing. It may establish a 
system of accounts to be kept by licensees and public 
utilities and may classify such licensees and public 
utilities and establish a system of accounts for each 
class. The Commission, after notice and opportunity 
for hearing, may determine by order the accounts in 
which particular outlays and receipts shall be entered, 
charged, or credited. The burden of proof to justify 
every accounting entry questioned by the Commission 
shall be on the person making, authorizing, or requir¬ 
ing such entry.’* 

As noted by the Supreme Court in the Cormecticul Light & 
Power case, supra, the original bill was drafted by counsel 
and aides of the Federal Commission. It is understandable, 
therefore, that the language giving the Federal Commis¬ 
sion accounting authority was extremely broad. It is also 
understandable, in view of the clear purpose of Congress 
to protect the regulatory power of the states, that important 
changes in this language were made by the committees, 
approved by the Conference Committee and by Congress 
itself before final passage of the law. 





Before enacting Section 301(a), Congress eliminated 
the all-encompassing phrase 4 ‘any and all” included in 
the bill as originally drafted to describe those accounts of 
licensees and public utilities which were to be made subject 
to Federal control. Instead, Congress provided that the 
accounts which the Federal Commission may prescribe are 
only those that are “necessary or appropriate for pur¬ 
poses of administration of this Act.” These are words of 
limitation and their obvious meaning is to confer upon the 
Federal Commission accounting authority only to the extent 
necessary or appropriate for the Federal Commission to 
perform duties otherwise expressly conferred upon it. 
Before final enactment Congress also added the important 
proviso clause, expressly directed to the matter of the 
states’ accounting jurisdiction. These changes cannot be 
dismissed as insignificant but must be accepted as part of 
a deliberate plan by Congress to reserve to the states all 
necessary control over accounts. 

If Congress had intended that the Federal Commission’s 
accounting authority be paramount, it would have said so 
in clear, unambiguous and direct terms. This conclusion 
is supported by the express language used by Congress in 
other acts where it desired that the particular federal com¬ 
mission involved should have overriding and paramount 
accounting authority. For example, Section 220(g) of the 
Act creating the Federal Communications Commission en¬ 
acted in 1934, provides: 

“(g) After the Commission has prescribed the forms 
and manner of keeping of accounts, records, and memo¬ 
randa to be kept by any person as herein provided, it 
shall be unlawful for such person to keep cmy other 
accounts, records, or memoranda than those so pre¬ 
scribed or such as may be approved by the Commission 
or to keep the accounts in any other manner than that 
prescribed or approved by the Commission. * * 
(Emphasis added.) (47 U.S.C. sec. 220(g) (1940).) 

Similarly, the Civil Aeronautics Act of 1938 confers upon 
the Civil Aeronautics Board the authority to prescribe the 
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forms of any and all accounts, records and memoranda to 
be kept by air carriers, and then provides expressly that: 

“ # * * it shall be unlawful for air carriers to keep 
1 any accounts, records, or memoranda other than those 
prescribed or approved by the Board: Provided, That 
any air carrier may keep additional accounts, records, 

1 or memoranda if they do not impair the integrity of 
the accounts, records, or memoranda prescribed or ap¬ 
proved by the Board and do not constitute an undue 
financial burden on such air carrier.’’ (49 U.S.C. sec. 
487(d) (1940).) 

The two examples of draftsmanship by Congress, one 
passed before and one after Section 301(a), are particularly 
helpful for the purpose of ascertaining the significance of 
Congress’s omission from Section 301(a) of express lan¬ 
guage making the Federal accounting authority supreme. 
In the case of radio transmission and air transportation the 
very nature of the subjects involved makes impossible the 
observation of State boundaries in establishing regulatory 
control. The logical intent of Congress in these two fields 
would be to make paramount the authority of the Federal 
Commission and it is not surprising that in both instances 
Congress included explicit language in the provisions deal¬ 
ing with accounting control to accomplish this purpose. It 
is clear from recitals in Section I of the Public Utility 
Holding Company Act and the legislative history that Con¬ 
gress regarded operating companies in the public utility 
field as local industry which should be regulated primarily 
by State Commissions. In view of this fact and consider¬ 
ing the explicit provisions in the Federal Communications 
and Civil Aeronautics Acts, the omission in Section 301(a) 
of express language conferring exclusive accounting au¬ 
thority upon the Federal Commission is strong evidence that 
Congress did not intend to delegate any such power to the 
Federal Commission. 

The State Commission submits that it was not the inten¬ 
tion of Congress in Section 301(a) or elsewhere to confer 
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accounting jurisdiction on the Federal Commission which, 
without limitation or exception, deprives the state of all 
authority and control over the fundamental or official ac¬ 
counts of a predominantly local utility. It further submits 
that where, as is the case here, there can be only one set 
of accounts, Section 301(a) confers upon the Federal Com¬ 
mission only the authority over such accounts as is con¬ 
comitant with the Federal Commission’s responsibilities. 
Similarly, authority over the basic, corporate accounts is 
reserved to the states to the extent that such authority may 
be required in the performance of the State Commission’s 
responsibilities. The contrary construction for which the 
Federal Commission contends would render meaningless the 
proviso clause of Section 301(a), ignore the established 
judicial rule of construction that overriding Federal author¬ 
ity can be conferred only by explicit and affirmative grant, 
and fail to give proper weight to the abundant recitals in 
the Act and legislative history of the desire by Congress 
to avoid usurpation of State regulatory authority. 

IV. Assuming That the Federal Commission Has Paramount 
Power Over the Basic, Corporate Books of the Com¬ 
pany, the Order of the Federal Commission under 
Review Is Nevertheless Void Because It Arbitrarily 
and Unreasonably Ignores Actuality and Unneces¬ 
sarily Interferes With State Authority. 

With the exception of such entries as relate to licensed 
projects over which there are no differences between the 
Federal and State Commissions, the basic, corporate ac¬ 
counts of the Company primarily relate to and have signifi¬ 
cance as a result of matters subject to the exclusive regula¬ 
tion of the State Commission. The State Commission alone 
has jurisdiction over local service, the areas in which the 
Company may serve, the standards of service which must be 
met and issuance of the Company’s securities. It is the 
State Commission alone which may determine what prop¬ 
erty is to be considered as used and useful in local service 
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and it is tlie State alone which is charged with the duty of 
determining the proper costs of local service which con¬ 
stitute the basis for rate structures. The State Commission 
alone has the responsibility to so regulate the Company 
that additional capital will at all times be available to 
finance expansion required in the public interest of the State 
of Arkansas. As has been noted, over ninety per cent of the 
revenues of the Company are derived from the Company’s 
local business and in excess of ninety-eight per cent of the 
Company's facilities are used either exclusively or pre¬ 
dominantly for intrastate business. It is, therefore, the 
State Commission which makes the effective determination 
with regard to the usefulness and book value of assets upon 
which the Company raises capital and is and will continue to 
be permitted to earn a fair return. 

In a proceeding completed prior to issuance of the Federal 
order and after full consideration of the facts with respect 
to value of the Company’s assets, the State Commission 
determined both the original cost and the cost to the 
company of its electric property, directed the company to 
establish the amount so determined in its basic, corporate 
accounts, established a prudent investment rate base which 
included the controverted $6,210,240.04 of excess cost to the 
Company over original cost as a part of the prudent invest¬ 
ment and provided for the allowance of a fair return thereon. 
Full consideration was given by the State Commission to 
whether there was value to the people of Arkansas behind 
the $6,210,240.04 classified in Account 100.5 and accorded 
by the State Commission book value as an integral part of 
the investment of the Company (JA V. IV, pp. 1794-7). 
This amount the Federal Commission would require the 
Company to write out of its basic, corporate books by 
charges to surplus or by amortization from earnings on 
the grounds that it represents intangibles of inferior value 
(JA V. I, p. 269). The Federal Commission contends that 
the amount represents costs for intangible values and, there¬ 
fore, its retention as a part of the prudent investment con- 
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stitutes accounting on a value basis rather than on a cost 
basis. No part of such investment has been lost, however, 
and in view of the fact that such costs have not changed, 
the position of the Federal Commission is untenable. 

That the Arkansas State Commission is the proper agency 
to determine matters of local value and that such deter¬ 
mination should be accorded finality is indicated by the case 
of Arkansas Corporation Commission v. Thompson, 313 
U. S. 132, 85 L. Ed. 1244 (1941). The question there in¬ 
volved concerned the power of a federal bankruptcy court 
to revise for state tax purposes the property value of a 
railroad in reorganization under section 77 of the Bank¬ 
ruptcy Act, 11 U.S.C.A. 205, although the State Commission 
had already determined such value through its own agency 
and in accordance with valid state law. The Supreme 
Court, in deciding that the federal court did not have such 
power, noted that the Arkansas Corporation Commission 15 
was a quasi-judicial agency entrusted with wide responsi¬ 
bilities in connection with the general tax system of the 
state upon which the “state relies for the hearing and 
determination of matters essential to the maintenance and 
fair functioning of a uniform tax system.” The Court also 
stated at page 144: 

“The Corporation Commission has been chosen by 
Arkansas as the ultimate guardian of the rights of the 
state and its taxpayers, subject only to that judicial 
review provided for by the state. ‘The State has con¬ 
fided those rights to its protection and has trusted to 
its honor and capacity as it confides the protection of 
other social relations to the courts of law.’ [Citing 
Chicago, B. & Q. R. Co. v . Babcock, 204 U. S. 585, 598, 
51 L. Ed. 636, 640, 27 S. Ct. 326].” 

In the present case there are involved responsibilities and 
functions of the State Commission in regard to the prop- 


13 The Department of Public Utilities, predecessor to the Arkansas 
Public Service Commission, succeeded to the powers of the Arkansas 
Corporation Commission (see Appendix A, § 19(6), p. 3). 
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erties of public utility operating companies similar to those 
delegated to the State Commission over taxation in Arkansas 
Public Service Commission v. Thompson, supra . Applicable 
here also is the Supreme Court’s conclusion in that case at 
pages 144 and 145: 

“ # # * it is difficult to believe that • • • Congress 
by § 64(a) (4), intended to impose upon the bankruptcy 
court the unusual power and delicate duty of trying 
out afresh the facts found by the state with relation 
to the value of the property. ’ 916 

Later cases citing with approval the holding in Arkansas 
Corporation Commission v. Thompson, supra, in regard 
to the res adjudicata character of the determinations of 
value by state quasi-judicial bodies for purposes of tax 
assessments include In re Monongahela Rye Liquors, 141 
F. 2d 864 (C.C.A. 3d 1944); Baumann v. Sheehan, 140 F. 
2d 747 (C.C.A. 8th 1944); Quinn v. Aero Services, 172 F. 
2d 157 (C.C.A. 9th 1949); Pennsylvania v. Aylward, 154 F. 
2d 714 (C.C.A. 8th 1946); Gardner v. New Jersey, 329 
U. S. 565, 91 L. Ed. 504 (1947). 

The State Commission found that the $6,210,240.04 had 
value when expended and that such value was inherent in 
the property of the Company at the time of issuance of the 
State Commission’s order (JA V. IV, p. 1797); that such 
expenditure should be treated as a cost reasonably neces¬ 
sary to integrate the properties (JA V. IV, pp. 1794-5) and 
that the integration has been of substantial benefit to the 
public in the areas now served by the Company (JA V. IV, 
p. 1796). 


18 The section 64(a)(4) to which reference is made provides in 
pertinent part as follows: 

“The debts to have priority, in advance of the payment of dividends 
to creditors, and to be paid in full out of bankrupt estates . . . 
shall be . . . (4) taxes legally due and owing by the bankrupt 
to the United States or any State . . . : Provided, . . . That, 
in case any question arises as to the amount or legality of any 
taxes, such question shall be heard and determined by the [bank¬ 
ruptcy] court,” 
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Specifically, the State Commission found that the por¬ 
tion of investment representing excess of cost of acquisition 
over original cost: 

“ • • * represents the difference between the 
original cost of Respondent’s electric property and 
the amount which Electric, or Respondent, actually 
paid for the property as the result of arms-length 
bargaining.” (JA V. IV, p. 1793). 

“ • * * must be treated as a part of the cost of the 
entire integrated system, including the cost of all ac¬ 
quired intangibles” (JA V. IV, p. 1795). 

“ * # * represents value as of the date it was ex¬ 
pended, and that such value existed and was inherent 
in Respondent’s electric system on Dec. 31, 1943; and, 
therefore, the amount of said item should not be charged 
off or amortized, and should now be recognized and 
included as a part of the valid and present existing 
assets and values, * • *” (JAY. IV, p. 1797). 

“Since this excess of investment over original cost 
was prudently made, has resulted in public benefits, 
and has not been recouped by the investors, and today 
represents existing and functioning values, the De¬ 
partment finds that it would be economically unsound 
and morally wrong to exclude the arms-length excess 
over original cost from the rate base. The Depart¬ 
ment therefore will not adopt original cost depreciated 
as a rate base” (JA V. IV, p. 1803). 

The significant feature of each of these findings is that 
it involves subjects which are peculiarly within the field of 
local regulatory competence. The $6,210,240.04 in con¬ 
troversy represents costs of acquiring local properties 
located exclusively within the State of Arkansas (JA V. I, 
pp. 312, 370, 63, 146-52, Exhibit 19 (Map)). All were and 
continue to be used and useful in the rendition of local 
service to Arkansas customers (JA V. I, pp. 329-30, 478 
et seq., 312, Exhibits 19 and 72 (Maps)). It is the State 
Commission, therefore, which is better qualified to deter¬ 
mine the social and economic benefits to the public which 
have and will result from the entire prudent investment 
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of the Company including those represented by the 
$6,210,240.04. The State Commission found that it repre¬ 
sents cost and existing assets by establishing it as a part 
of the Company’s prudent investment and has approved 
the issuance of securities against the assets. It has pro¬ 
vided for earnings through rates which support its value. 

Can the Federal Commission, despite these facts, now 
require that the $6,210,240.04 portion of the Company’s 
prudent investment be written off as a result of the Federal 
Commission’s authority over the basic, corporate accounts 
of the Company? Can the Federal Commission strip of 
all value assets upon which the Company is earning and 
will continue to earn its principal revenues and transform 
such assets into mere “fictitious and paper increments”? 
The Supreme Court has answered these questions in the 
negative. 

In American Telephone & Telegraph Co. v. United States, 
299 U. S. 232, 81 L. Ed. 142,149 (1936), the Supreme Court, 
in construing a system of accounts prescribed by the Fed¬ 
eral Communications Commission which included a classifi¬ 
cation substantially the same as Account 100.5 of the Federal 
and State Commissions’ systems here involved, held that the 
Federal Communications Commission could not order the 
writing-off of a true increment of value and that “only such 
amount will be written off as appears upon an application 
for appropriate directions, to be a fictitious or paper in¬ 
crement.” The same conclusion is reached by the Court of 
Appeals of the State of New York in New York Edison Co. 
v. Malthie, 244 App. Div. 685, 281 N. Y. Supp. 223, aff’d, 271 
N.Y. 103, 2 N.E. 2d 277 (1935), where the court held void a 
provision of the New York Commission’s system of accounts 
which directed that amounts recorded representing costs 
similar to those recorded in Account 100.5 of the Federal 
Power Commission’s system of accounts be written off 
regardless of whether such amounts represented actual 
value. The holding in this latter case was approved in 
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Northern States Power Company v. Federal Power Commis¬ 
sion ., 118 F. 2d 141, 144 (1941). 

Since the State Commission has accorded the assets in¬ 
volved both value and earning power and since the Federal 
Commission cannot realistically and without ignoring the 
actual facts treat the $6,210,240.04 item as a fictitious and 
worthless paper increment, the only reasonable conclusion 
is that the order of the Federal Commission requiring 
that such amount be charged off to surplus or amortized 
by annual charges against earnings, is arbitrary, unrea¬ 
sonable and void. 

In addition to its failure to recognize assets of true value, 
the Federal order is unreasonable on the further ground 
that it would result in the basic, corporate accounts con¬ 
cealing rather than disclosing facts. As the Federal Com¬ 
mission tacitly recognizes in referring in its opinion in 
this proceeding to the Federal Trade Commission’s Report 
to Congress (JA V. I, p. 278), the ultimate objective of 
accounting is to insure soundness and common honesty in 
corporate affairs and to present true facts with respect to 
value of assets, actual income and net profit. Accounting 
is designed to reflect the facts of a business and not to force 
changes in or misrepresent such facts. The Federal order, 
however, will compel the Company to reflect in its basic, 
corporate books losses which it has not suffered and to show 
a write-off of investment which in fact will continue to be 
an asset on which the Company will earn revenue. Stated 
differently, the Federal order will create a hidden reserve 
of more than $6,000,000. 

To affirm the order of the Federal Commission would 
tend to defeat the very objective which Congress desired to 
achieve in enacting Section 301(a), namely, that the ac¬ 
counts of a public utility disclose rather than conceal the 
actualities of the business. An order which unnecessarily 
distorts or misrepresents facts, as does the Federal order 
under the circumstances here present, can be regarded only 
as arbitrary and capricious. 
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The unreasonable nature of the order under review is 
emphasized by the fact that exclusive authority over the 
basic, corporate accounts is not essential to the Federal 
Commission’s meeting of its responsibility under the Fed¬ 
eral Power Act. The Supreme Court in Jersey Central 
Power cund Light Co. v. Federal Power Commission, 319 
U. S. 61, 71-73, 87 L. Ed. 1258, 1268-1269 (1943), states 
that the purpose of the Federal Power Act was primarily to 
regulate the rates and charges for electric energy moving in 
interstate commerce. Mr. Charles W. Smith testified that 
basic, corporate accounts kept in accordance with the State’s 
orders involved in this case make available adequate in¬ 
formation for the regulation of the Company’s rates within 
the control of the Federal Commission. (JA V. Ill, pp. 
139S-9). 

Regardless of the fact that basic, corporate accounts as 
established and maintained under State control are adequate 
for the primary purpose of Federal regulation, the Federal 
Commission would nevertheless require the State to rely 
upon memoranda accounts. It has been demonstrated that 
the inevitable result of relegation of the State Commission 
to memoranda accounts will be to deprive it of regulatory 
authority over matters concededly within its exclusive juris¬ 
diction and to interfere with its meeting responsibilities of 
a local nature with which no other agency is charged. The 
State Commission submits that any order of a Federal 
agency which unnecessarily interferes with the authority of 
a State is arbitrary and unreasonable. Such order is con¬ 
trary under our constitutional system of government to the 
historical relationship of Federal and State functions and 
Contrary to “the underlying assumptions of our dual form 
of government ••• 99 Kirschbawm v. Walling, 316 U. S. 
517, 521, 86 L. Ed. 1638, 1646 (1942). 

There can be no question but that this Court has the 
inherent power to correct abuses of discretion and arbi¬ 
trary or unreasonable acts of administrative agencies. 
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Northwestern Electric Co. v. Federal Power Comm’n, 125 
F. 2d 882, 885 (C. C. A. 9th 1942), American Telephone <& 
Telegraph Co. v. United States, supra, 299 U. S. 232, 236, 
237. Congress is in fact without authority to divest the 
judicial branch of the government of its inherent power 
to reverse actions of administrative boards shown to be 
arbitrary, illegal and capricious. Heaps v. Cobb , 45 A. 
2d 73, 76 (Md. 1945). Although the matter is one for 
the expert administrative discretion of the Federal agency, 
the Court may set aside what the agency has done 
if that discretion has been abused. National Labor Rela¬ 
tions Board v. Delaware-New Jersey Ferry Co., 128 F. 2d, 
130 (C. C. A. 3d 1942). As this Court stated in United Air¬ 
lines v. Civil Aeronautics Board, 81 U. S. App. D. C. 89, 
91, 155 F. 2d 169, 171 (1946): 

“The courts must make certain that the legislative 
enactment is within Constitutional limitations, that the 
executive program is within statutory limitations, and 
that a disputed executive action is within the terms of 
the legislative mandate, fairly based on facts fairly 
found, and not arbitrary, capricious or fanciful.” 

The State Commission submits that the facts of this case 
compel the conclusion that the Federal Commission has 
plainly abused its discretion in issuing the order here under 
review. 

Wherefore, Petitioner prays that this Honorable Court 
enter an order finding that the Federal Commission does 
not have exclusive jurisdiction to prescribe the manner 
in which the Company shall keep its basic, corporate ac¬ 
counts and that the Court enter its order setting aside the 
order of the Federal Commission issued February 15, 1949 
and annulling Paragraphs (A), (B), and (C) thereof to 
the extent that they or either of them direct accounting 
adjustments, dispositions, and entries to be made in the 
Company’s basic, corporate accounts which are in conflict 
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with orders of the State Commission and interfere with 
substantive regulatory powers of the State of Arkansas; 
and that the Petitioner have such other and further relief 
which appears to be just and proper in the premises. 

Respectfully submitted, 

Arkansas Public Service Commission, 
Ike Murry, 

Attorney General, State 
of Arkansas, 

State Capitol Building, 

Little Rock, Arkansas . 
Chas. C. Wine, 

State Capitol Building, 

Little Rock, Arkansas . 

H. Cecil Kilpatrick, 

Cecil A. Beasley, Jr., 

American Security Building, 

Washington, D. C., 
Attorneys for Petitioner. 
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APPENDIX A 

Arkansas Statutes 

Excerpts from the Public Utility Act of Arkansas, Act 

324 of 1935 

(Secs. 8(a) and 8(c) of Act 324, 1935; Secs. 73-202(a) and 
73-202(c), Ark. Stat., 1947, respectively.) 

“The Department herein created is hereby vested with 
the power and jurisdiction, and it is hereby made its duty 
to supervise and regulate every public utility in this Act 
defined, and to do all things, whether herein specifically 
designated, that may be necessary or expedient in the exer¬ 
cise of such power or jurisdiction, or in the discharge of its 
duty.” 

“The Department is hereby empowered, after hearing, 
and upon notice, to make, and from time to time, in like 
manner, alter or amend such reasonable rules pertaining 
to the operation, accounting, service and rates of public 
utilities, and of the practice and procedure governing all 
investigations by, and hearing and proceedings before, 
the Department as it may deem proper and not inconsistent 
with this Act.” 

(Sec. 18(a) of Act 324,1935; Sec. 73-217, Ark. Stat. 1947) 

“Unless the Department otherwise orders, no public 
utility shall make any change in any rate now in force or 
which shall hereafter have been duly established under 
this Act, except after thirty days’ notice to the Department, 
which notice shall plainly state the changes proposed to be 
made in the rates then in force, and the time when the 
changed rates will go into effect. The utility shall also 
give notice of the proposed changes to other interested 
parties as the Department in its discretion may direct. 
All proposed changes shall be shown by filing new schedules, 
or shall be plainly indicated upon schedules filed and in 
force at the time and kept open to public inspection. The 
Department, for good cause shown, may allow changes in 
rates, without requiring the thirty days’ notice, under such 
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conditions as it may prescribe. All such allowed changes 
shall be immediately indicated upon its schedule by such 
public utility/’ 

(Sec. 19 of Act 324, 1935; Sec. 73-218, Ark. Stat. 1947) 

“The Department, upon complaint, or upon its own 
motion, shall, upon reasonable notice and after a hearing, 
have the power to: 

(1) Find and fix just, reasonable and sufficient rates to 
be thereafter observed, and enforced and demanded by any 
public utility. 

(2) Determine the reasonable, safe, adequate, sufficient 
service to be observed, furnished, enforced or employed by 
any public utility and to fix the same by its order, rule or 
regulation. 

(3) Ascertain and fix adequate and reasonable stand¬ 
ards, classifications, regulations, practices and services to 
be furnished, imposed, observed and followed by any or all 
public utilities; ascertain and fix adequate and reasonable 
standards for the measurements of quantity, quality, pres¬ 
sure, initial voltage, or other conditions pertaining to the 
supply of all products, commodities, or services furnished 
or rendered by any and all public utilities; prescribe rea¬ 
sonable regulations for the examination and testing of 
such production, commodity or service, and for the measure¬ 
ment thereof, establish or approve reasonable rules, regu¬ 
lations, specifications and standards to secure the accuracy 
of all meters or appliances for measurement; and provide 
for the examination and testing of any and all appliances 
used for the measurement of any product, commodity, or 
service of any public utility. 

(4) Ascertain and fix the value of the whole or any part 
of the property of any public utility, insofar as the same 
is material to the exercise of the jurisdiction of the Depart¬ 
ment, and the Department may make revaluations of the 
whole or any part of said property from time to time and 
ascertain the value of any new construction, extension, and 
additions to, or retirements from, the property of every 
public utility. 





3 


(5) Require any or all public utilities to carry a proper 
and adequate depreciation account in accordance with such 
rules, regulations and forms of account as the Department 
may prescribe; ascertain and determine and by order fix 
the proper and adequate rates of depreciation of the 
several classes of property of each public utility. Each 
public utility shall conform its depreciation accounts to 
the rates so ascertained, determined and fixed by the De¬ 
partment. 

(6) All powers, duties and authority now conferred upon 
or vested in the Arkansas Corporation Commission under 
Act 571 of the General Assembly of the State of Arkansas 
for the year 1919, as amended by Act 124 of the Acts of the 
General Assembly of the State of Arkansas of 1921, and by 
Act 12 of the Acts of the General Assembly of the State of 
Arkansas of 1933, with respect to the public utilities herein 
defined, are hereby vested in and imposed on the Depart¬ 
ment of Public Utilities as herein created, and such powers, 
duties and authority shall hereafter be exercised and dis¬ 
charged by the Department. 

If any of such powers, duties and authority shall be in 
conflict with any other provisions of this Act the other pro¬ 
visions of this Act shall control.’* 

(Sec. 22(a) of Act 324, 1935; Sec. 73-221, Ark. Stat. 1947) 

“The Department, by order, may establish uniform 
system of accounts to be kept by any public utility subject 
to its jurisdiction, or may classify said public utilities 
and establish a system of accounts for each class, and the 
Department may prescribe the manner in which such ac¬ 
counts shall be kept.” 

(Sec. 41 of Act 324,1935; Sec. 73-240 Ark. Stat. 1947) 

“No new construction or operation of any equipment or 
facilities for supplying a public service, or extension 
thereof, shall be undertaken without first obtaining from 
the Department a certificate that public convenience and 
necessity require, or will require, such construction or 
operation; provided that if such construction or operation 
has been commenced under a limited or conditional certifi- 
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cate, or authority as hereinafter provided in Section 43, 
this Section shall not be construed to require such certi¬ 
ficate nor shall such certificate be required for an extension 
within any municipality or district within which service 
has heretofore been lawfully supplied, or for an extension 
within, or to territory then being served, or necessary in 
the ordinary course.” 

(Sec. 58 of Act 324,1935; Sec. 73-254, Ark. Stat. 1947) 

“The power of public utilities to issue stock, stock certi¬ 
ficates, bonds, notes and other evidences of indebtedness, 
in case of public utilities incorporated under the laws of 
this State, and to create liens on property in this state, in 
case of public utilities incorporated under the laws of any 
state or foreign country, is a special privilege, the right 
of supervision, regulation, restriction and control of which 
is, and shall continue to be, vested in the state, and such 
power shall be exercised as provided by law and under such 
rules and regulations as the Department may prescribe.” 

Excerpts from the General Corporation Statute of 
Arkansas, Arkansas Statutes 1947 

(Sec. 64-605, Ark. Stat. 1947) 

“Dividends—Reserves—Dividends may be paid to stock¬ 
holders from the corporation’s net earnings, or from the 
surplus of its assets over its liabilities including capital, 
but not otherwise. When the directors shall so determine 
dividends may be paid in stock. 

Subject to any restrictions contained in its articles of in¬ 
corporation, the directors of any corporation engaged in the 
exploitation of wasting assets may determine the annual 
net profits derived from the exploitation of such wasting 
assets without taking into consideration the depletion of 
such assets resulting from lapse of time or from necessary 
consumption of such assets incidental to their exploitation. 

Nothing contained in this section shall prevent the stock¬ 
holders of any corporation, or the directors thereof if the 
articles of incorporation shall so provide, from setting apart 
out of any of the funds of the corporation available for 
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dividends a reserve or reserves for any proper purpose 
or from abolishing any such reserve in the manner in which 
it was created. 

A director shall be fully protected in relying in good faith 
upon the books of account of the corporation or statements 
prepared by any of its officials as to the value and amount 
of the assets, liabilities and/or net profits of the corpora¬ 
tion, or any other facts pertinent to the existence and amount 
of surplus or other funds from which dividends might 
properly be declared and paid. (Acts 1931, No. 255, Sec. 
25, p. 795; Pope’s Dig., Sec. 2183.)” 

(Sec. 64-606, Ark. Stat. 1947) 

“Unlawful dividends—Unlawful withdrawals or de¬ 
creases of capital—Liability of directors—The directors 
of a corporation shall not make dividends except as pro¬ 
vided in Section 25 (Sec. 64-605) hereof, nor shall they 
divide, withdraw or in any way pay to the stockholders 
or any of them in any part of the capital of the corpora¬ 
tion or decrease its capital except as provided by this act. 
In case of any wilful or negligent violation of the provi¬ 
sions of this section, the directors under whose administra¬ 
tion the same may have happened, except those who may 
have caused their dissent therefrom to be entered upon 
the minutes of the directors at the time, or, who not being 
then present shall have filed their written dissent therefrom 
with the corporation on learning of such action, shall be 
liable at any time within two (2) years after such violation, 
to the corporation, or in the event of its dissolution or in¬ 
solvency, to its creditors, or any of them, to the full amount 
of the dividends made or of any loss sustained by the cor¬ 
poration by reason of such withdrawal, divisions or de¬ 
creases of capital. But no action shall be brought hereunder 
by the creditors of a corporation until judgments for their 
claims are recovered against the corporation and execu¬ 
tions thereon have been returned unsatisfied in whole or 
in part. (Acts 1931, No. 255, Sec. 26, p. 795; Pope’s Dig., 
Sec. 2184).” 
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APPENDIX B 

Federal. Water Power Act of 1935 
(Tit. 16—U.S.C. Sec. 824; Sec. 201 of the Act) 

“(a) It is hereby declared that the business of trans¬ 
mitting and selling electric energy for ultimate distribution 
to the public is affected with a public interest, and that 
Federal regulation of matters relating to generation to the 
extent provided in this Part and the Part next following 
and of that part of such business which consists of the 
transmission of electric energy in interstate commerce and 
the sale of such energy at wholesale in interstate commerce 
is necessary in the public interest, such Federal regula¬ 
tion, however, to extend only to those matters which are 
not subject to regulation by the States. 

“ (b) The provisions of this Part shall apply to the 
transmission of electric energy in interstate commerce and 
to the sale of electric energy at wholesale in interstate 
commerce, but shall not apply to any other sale of electric 
energy or deprive a State or State commission of its lawful 
authority now exercised over the exportation of hydro¬ 
electric energy which is transmitted across a State line. 
The Commission shall have jurisdiction over all facilities 
for such transmission or sale of electric energy, but shall 
not have jurisdiction, except as specifically provided in this 
Part and the Part next following, over facilities used for 
the generation of electric energy or over facilities used in 
local distribution or only for the transmission of electric 
energy in intrastate commerce, or over facilities for the 
transmission of electric energy consumed wholly by the 
transmitter. 

“(c) For the purpose of this Part, electric energy shall 
be held to be transmitted in interstate commerce if trans¬ 
mitted from a State and consumed at any point outside 
thereof; but only insofar as such transmission takes place 
within the United States. 

“(d) The term ‘sale of electric energy at wholesale* 
when used in this Part means a sale of electric energy to 
any person for resale. 
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“(e) The term ‘public utility’ when used in this Part 
or in the Part next following means any person who owns 
or operates facilities subject to the jurisdiction of the 
Commission under this Part. 

“(f) No provision in this Part shall apply to, or be 
deemed to include, the United States, a State or any polit¬ 
ical subdivision of a State, or any agency, authority, or 
instrumentality of any one or more of the foregoing, or any 
corporation which is wholly owned, directly or indirectly, 
by any one or more of the foregoing, or any officer, agent, 
or employee of any of the foregoing acting as such in the 
course of his offiical duty, unless such provision makes 
specific reference thereto.” 

(Tit. 16—U.S.C. Sec. 824c (a) (f) (Sec. 204 (a), (f) of the 

Act)) 

“ (a) No public utility shall issue any security, or assume 
any obligation or liability as guarantor, indorser, surety, 
or otherwise in respect of any security of another person, 
unless and until, and then only to the extent that, upon 
application by the public utility, the Commission by order 
authorizes such issue or assumption of liability. The 
Commission shall make such order only if it finds that such 
issue or assumption (a) is for some lawful object, within 
the corporate purposes of the applicant and compatible 
with the public interest, which is necessary or appropriate 
for or consistent with the proper performance by the appli¬ 
cant of service as a public utility and which will not impair 
its ability to perform that service, and (b) is reasonably 
necessary or appropriate for such purposes. The provi¬ 
sions of this section shall be effective six months after Aug. 
26, 1935. 

“(f) The provisions of this section shall not extend to 
a public utility organized and operating in a State under 
the laws of which its security issues are regulated by a 
State commission.” 

(Tit. 16—U.S.C. Sec. 825(a) (Sec. 301(a) of the Act)) 

“ (a) Every licensee and public utility shall make, keep, 
and preserve for such periods, such accounts, records of 


8 


cost-accounting procedures, correspondence, memoranda, 
papers, books, and other records as the Commission may by 
rules and regulations prescribe as necessary or appropriate 
for purposes of the administration of this chapter, includ¬ 
ing accounts, records, and memoranda of the generation, 
transmission, distribution, delivery, or sale of electric 
energy, the furnishing of services or facilities in connection 
therewith, and receipts and expenditures with respect to 
any of the foregoing: Provided, however, That nothing in 
this chapter shall relieve any public utility from keeping 
any accounts, memoranda, or records which such public 
utility may be required to keep by or under authority of 
the laws of any State. The Commission may prescribe a 
system of accounts to be kept by licensees and public utilities 
and may classify such licensees and public utilities and pre¬ 
scribe a system of accounts for each class. The Commis¬ 
sion, after notice and opportunity for hearing, may de¬ 
termine by order the accounts in which particular outlays 
and receipts shall be entered, charged, or credited. The 
burden of proof to justify every accounting entry ques¬ 
tioned by the Commission shall be on the person making, 
authorizing, or requiring such entry, and the Commission 
may suspend a charge or credit pending submission of 
satisfactory proof in support thereof.” 

(Tit. 16—U.S.C. 825d (a) (Sec. 305(a) of the Act)) 

“ (a) It shall be unlawful for any officer or director of any 
public utility to receive for his own benefit, directly or in¬ 
directly, any money or thing of value in respect of the 
negotiation, hypothecation, or sale by such public utility 
of any security issued or to be issued by such public utility, 
or to share in any of the proceeds thereof, or to participate 
in the making or paying of any dividends of such public 
utility from any funds properly included in capital ac¬ 
count.” 

(Tit. 16—U.S.C. Sec. 825L (b) (Sec. 313(b) of the Act)) 

“(b) Any party to a proceeding under this chapter ag¬ 
grieved by an order issued by the Commission in such pro¬ 
ceeding may obtain a review of such order in the Circuit 
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Court of Appeals of the United States for any circuit 
wherein the licensee or public utility to which the order 
relates is located or has its principal place of business, or 
in the United States Court of Appeals for the District of 
Columbia, by filing in such court, within sixty days after 
the order of the Commission upon the application for re¬ 
hearing, a written petition praying that the order of the 
Commission be modified or set aside in whole or in part. 
A copy of such petition shall forthwith be served upon 
any member of the Commission and thereupon the Commis¬ 
sion shall certify and file with the court a transcript of the 
record upon which the order complained of was entered. 
Upon the filing of such transcript such court shall have 
exclusive jurisdiction to affirm, modify, or set aside such 
order in whole or in part. No objection to the order of the 
Commission shall be considered by the court unless such 
objection shall have been urged before the Commission in 
the application for rehearing unless there is reasonable 
ground for failure so to do. The finding of the Commis¬ 
sion as to the facts, if supported by substantial evidence, 
shall be conclusive. If any party shall apply to the court 
for leave to adduce additional evidence, and shall show to 
the satisfaction of the court that such additional evidence is 
material and that there were reasonable grounds for failure 
to adduce such evidence in the proceedings before the Com¬ 
mission, the court may order such additional evidence to be 
taken before the Commission and to be adduced upon the 
hearing in such manner and upon such terms and conditions 
as to the court may seem proper. The Commission may 
modify its findings as to the facts by reason of the addi¬ 
tional evidence so taken, and it shall file with the court 
such modified or new findings which, if supported by sub¬ 
stantial evidence, shall be conclusive, and its recommenda¬ 
tion, if any, for the modification or setting aside of the 
original order. The judgment and decree of the court, 
affirming, modifying, or setting aside, in whole or in part, 
any such order of the Commission, shall be final, subject to 
review by the Supreme Court of the United States upon 
certiorari or certification as provided in sections 346 and 
347 of Title 28. 
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Act Creating Federal Communications Commission 

(Tit. 47—U.S.C. Secs. 220(a) (g)) 

“ (a) The Commission may, in its discretion, prescribe the 
forms of any and all accounts, records, and memoranda 
to be kept by carriers subject to this chapter, including the 
accounts, records, and memoranda of the movement of 
traffic, as well as of the receipts and expenditures of moneys. 

“(g) After the Commission has prescribed the forms and 
manner of keeping of accounts, records, and memoranda 
to be kept by any person as herein provided, it shall be un¬ 
lawful for such person to keep any other accounts, records, 
or memoranda than those so prescribed or such as may be 
approved by the Commission or to keep the accounts in any 
other manner than that prescribed or approved by the Com¬ 
mission. Notice of alterations by the Commission in the 
required manner or form of keeping accounts shall be given 
to such persons by the Commission at least six months be¬ 
fore the same are to take effect.” 

Civil Aeronautics Act 
(Tit. 49—U.S.C. Sec. 487(d)) 

“ (d) The Board shall prescribe the forms of any and all 
accounts, records, and memoranda to be kept by air car¬ 
riers, including the accounts, records, and memoranda of 
the movement of traffic, as well as of the receipts and ex¬ 
penditures of money, and the length of time such accounts, 
records, and memoranda shall be preserved; and it shall 
be unlawful for air carriers to keep any accounts, records, 
or memoranda other than those prescribed or approved by 
the Board: Provided , That any air carrier may keep addi¬ 
tional accounts, records, or memoranda if they do not im¬ 
pair the integrity of the accounts, records, or memoranda 
prescribed or approved by the Board and do not constitute 
an undue financial burden on such air carrier.” 

Federal Bankruptcy Act 
(Tit. 11—U.S.C. Sec. 104(a)) 

“(a) The debts to have priority, in advance of the pay¬ 
ment of dividends to creditors, and to be paid in full out of 
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bankrupt estates, and the order of payment, shall be (1) 
the actual and necessary costs and expenses of preserving 
the estate subsequent to filing the petition; the fees for the 
referees’ salary fund and for the referees’ expense fund; 
the filing fees paid by creditors in involuntary cases; where 
property of the bankrupt, transferred or concealed by him 
either before or after the filing of the petition, shall have 
been recovered for the benefit of the estate of the bank¬ 
rupt by the efforts and at the cost and expense of one or 
more creditors, the reasonable costs and expenses of such 
recovery; the costs and expenses of administration, in¬ 
cluding the trustee’s expenses in opposing the bankrupt’s 
discharge, the fees and mileage payable to witnesses as now 
or hereafter provided by the laws of the United States, and 
one reasonable attorney’s fee, for the professional services 
actually rendered, irrespective of the number of attorneys 
employed, to the petitioning creditors in involuntary cases 
and to the bankrupt in voluntary and involuntary cases, as 
the court may allow; (2) wages, not to exceed $600 to each 
claimant, which have been earned within three months be¬ 
fore the date of the commencement of the proceeding, due 
to workmen, servants, clerks, or traveling or city salesmen 
on salary or commission basis, whole or part time, whether 
or not selling exclusively for the bankrupt; (3) where the 
confirmation of an arrangement or wage-earner plan or the 
bankrupt’s discharge has been refused, revoked, or set 
aside upon the objection and through the efforts and at the 
cost and expense of one or more creditors, or, where through 
the efforts and at the cost and expense of one or more 
creditors, evidence shall have been adduced resulting in 
the conviction of any person of an offense under this title, 
the reasonable costs and expenses of such creditors in ob¬ 
taining such refusal, revocation, or setting aside, or in 
adducing such evidence; (4) taxes legally due and owing 
by the bankrupt to the United States or any State or any 
subdivision thereof: Provided, That no order shall be made 
for the payment of a tax assessed against any property of 
the bankrupt in excess of the value of the interest of the 
bankrupt estate therein as determined by the court: And 
provided further, That, in case any question arises as to 
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the amount or legality of any taxes, such question shall be 
heard and determined by the court; and (5) debts owing to 
any person, including the United States, who by the laws of 
the United States is entitled to priority, and rent owing to 
a landlord who is entitled to priority by applicable State 
law: Provided , however , That such priority for rent to a 
landlord shall be restricted to the rent which is legally 
due and owing for the actual use and occupancy of the 
premises affected, and which accrued within three months 
before the date of bankruptcy.” 


(5966) 






Untied States Court of Appeals 

For the 

District of Columbia Circuit 


BRIEF FOR RESPO: 


Ji 


MAR i o 1950 


FEDERAL POWER COMMISSION 



r/yrty //a 


®ntteb States 


of gppeal8 L 


No. 10276 


Arkansas Powee & Light Company and Middle South 

- I 

Utilities, Inc., petitioners 


No. 10278 


Arkansas Public Service Commission, petitioner 


REVIEW OP AN ORDER OF THE FEDERAL POWER COMMISSION 


BRADFORD ROSS, 

General Counsel, 

HOWARD E WAHKKN BROCK, 

Assistant General Counsel, 
REUBEN GOLDBERG, 

FRANCIS J. WALSH, 

Attorneys, 

Counsel for Federal Fencer Commission, 

Respondent, Washington, D. C. 


Of Counsel: 

HOWELL PURDUE, 

Attorney, 

Federal Poicer Commission. 








INDEX 


Table of citations: Face 

Cases.... m 

Statutes_ iv 

Miscellaneous___ vi 

Counterstatement of the case_ j 

The Company is clearly a "licensee” and a “public utility”_ 3 

The background of the Commission’s order_ 4 

Petitioners’ concessions_ g 

Statute_ 7 

Summary of argument___ 7 

Argument: 

I. The Federal Commission’s accounting authority extends to the 
Company’s basic corporate accounts and controls the entries 
to be made in such accounts_ 10 

A. The legislative history shows purpose to regulate 

corporate accounts_ 18 

1 . Congressional investigations_ 18 

2. House hearings_ 21 

3. Senate hearings_•_ 29 

4. Senate committee report and Senate debates_ 31 

5. House committee report and debates_ 33 

6 . Conference and final passage_ 39 

B. The statute vests control over basic corporate accounts for 

entire business in the Federal Commission_ 40 

1. Accounting as regulation by the informatory 

process extends to basic corporate accounts for 
entire business_ 40 

2. The federal accounting regulation as an aid to 

other regulation extends to basic corporate ac¬ 
counts for entire business_ 43 

a. The provisions of Section 301 (a) are not 

limited to part of the basic corporate 
accounts or part of the entire business. 43 

b. Other regulation provided by the Act re¬ 

quires accounting control extending to 
basic corporate accounts for entire 
business_ 40 

C. The decisions uphold Federal Commission’s control of 

basic corporate accounts for entire business__ 49 

TT. Federal Commission adjustment of accounts subject to its control 

can not be foreclosed by State Commission action___ 58 


876861 


■1 


<D 
























n 

Pag« 

III. The Commission properly required $5,176,613.91 to be amortized 

by charges to income account 537_ 65 

A. The decisions establish the propriety of the prescribed 

accounting on the facts found_ 66 

B. The Commission’s findings as to nature of the amount are 

abundantly supported in the record_ 69 

1. No showing that the amount included any tangi¬ 

bles. 70 

2. Failure of the Company’s attempt to show the 

amount represented any cost of integration 
value_ 71 

I 

3. Commission findings as to the nature of the 

amounts is supported by substantial evidence.. 73 

a. Competition for territory_ 74 

b. Payment for territory and franchises with 

prospect of good earnings_ 81 

C. The Commission’s findings that the intangibles are of 

tin certain life are fully supported in the record_ 83 

D. Amortization of such intangibles is a reasonable and 

proper exercise of Commission’s powers under the Act. _ 87 

1. Amortization conforms to generally accepted 

principles of accounting regardless of continued 
existence or value of the intangibles_ 87 

a. Testimony of Company accounting wit¬ 

nesses_ 88 

b. Testimony of staff accounting witnesses. _ 91 

c. Amortization of intangibles widely prac¬ 

ticed_ 92 

2. Amortization appropriate to accomplishment of 

purposes of the Act_ 94 

a. Breaking the circle of regulation based on 

capitalized anticipations of earnings 
under such regulation_ 94 

b. Uniformity in accounting control_ 97 

E. Use of income account 537 was proper_ 98 

IV. The requirement that $1,033,626 be classified in Account 107 and 

charged off to surplus was proper_ 100 

V. The Commission properly required accounting correction of a dis¬ 
position of $2,366,885 loss on water and ice properties_ 108 

Conclusion_ 114 

Appendix A. Excesses over original cost classified in Account 100.5, 
Electric Plant Acquisition Adjustments, as of respec¬ 
tive dates of acquisition_ 115 

Appendix B. Illustrative comparisons showing original cost was not 
less than appraised value of physical properties ac¬ 
quired, and excess of the purchase price over original 
cost therefore represented payment for intangibles.. 117 
Appendix C. Summary of reported Commission orders authorizing or 
approving disposition of amounts classified in Ac¬ 
counts 100.5 and 107_ 118 























m 


Cases: 

Abrams v. American Security & Trust Co., 72 App. D. C. 79, 

111 F. 2d 520. 70 

Alabama Power Co. v. McNinch, 68 App. D. C. 132, 94 F. 2d 601 _ 14,101 
Alabama Power Co. v. F. P. C., 75 U. S. App. D. C. 315, 128 F. 

2d 280, cert, denied, 317 U. S. 652. 11,17, 44, 47, 52, 53, 70 

Alabama Power Co. v. F. P. C., 134 F. 2d 602 (C. A. 5)_11,14,17, 

56,101 

American Power Co. v. 8. B. C., 329 U. S. 90, affirming 11 S. E. C. 

1146, 46 P. U. R. (N. S.) 321. 106 

Arkansas Power <Sc Light Co. v. F. P. C., 60 F. Supp. 907_ 5 

Arkansas Power & Light Co. v. F. P. C., 81 U. S. App. D. C. 178, 

156 F. 2d 821. 1 

Arkansas Power <fc Light Co. v. F. P. C., 330 U. S. 802_ 5 

A. T. & T. Co. v. United Slates, 299 U. S. 232.. 12,16, 66, 67, 68, 

101,102,107 

John E. Barber, el al., Trustees, 1 S. E. C. 594_ 107 

Buckingham Transp. Co. of Colorado, Inc., 25 M. C. C. 667_ 69 

California Oregon Power Co., 3 F. P. C. 368, 47 P. U. R. (N. S.) 

193. 88 

California Oregon Power Co. v. F. P. C., 150 F. 2d 25 (C. A. 9) 

cert, denied, 326 U. S. 781. 12,14,18,44, 66,101,112 

California Teleph. & Light Co., Cal. R. R. Commr., P. U. R. 1929 

D, 221. . 69 

Colorado Interstate Co. v. F. P. C., 324 U. S. 581_14, 68,101 

Commissioner v. South Texas Co., 333 U. S. 496_ 69 

Connecticut Co. v. F. P. C., 324 U. S. 515_10, 11, 59 

Corsicana Nat'l. Bank v. Johnson, 251 U. S. 68_ 101 

Crown Coach Co., 36 M. C. C. 144___ 69 

Department of Public U. v. Arkansas Louisiana Gas Co., 200 Ark. 

983, 142 S. W. 2d 213. 113 

Director General v. Viscose Co., 254 U. S. 498_ 41 

Ebasco Services, Incorporated, S. E. C. Release No. 6085, October 

3, 1945.... 107 

Electric Bond and Share Company, et al., 9 S. E. C. 978_ 106 

Electric Bond Co. v. 8. E. C., 303 U. S. 419_ 40 

Empire District Electric Co. v. Public Service Commission, 339 Mo. 

1188, 100 S. W. 2d 509. 112 

F. P. C. v. East Ohio Gas Co .,,338 U. S. 464. 4, 11,52, 60 

F. P. C. v. Hope Gas Co., 320 U. S. 591.12,13, 63, 68, 95 

Geddes v. Anaconda Mining Co., 254 U. S. 590..__ 101 

Hartford Electric Light Co. v. F. P. C., 131 F. 2d 953 (C. A. 2), 

cert, denied, 319 U. S. 741_ 11, 43,45, 56, 60 

Herrin Transp. Co., 25 M. C. C. 710_ 69 

Illinois Stock Transfer Company, 1 S. E. C. 604_ 107 

I. C. C. v. Goodrich Transit Co., 224 U. S. 194- 24, 33, 110 

Jackson v. Fuller, 66 App. D. C. 239, 85 F. 2d 816- 70 

Jersey Central Power & L. Co. v. F. P. C., 129 F. 2d 183 (C. A. 3) __ 17, 56 

Jersey Central Co. v. F. P. C., 319 U. S. 61_11,17, 45, 56 

Kansas City So. Ry. v. United States, 231 U. S. 423.._14, 24, 98 

Kirschbaum Co. v. Walling, 316 U. S. 517_ 43 
































IV 


Cases—Continued p& ** 

The Laclede Gas Light Company, et al., 11 S. E. C. 40_ 107 

La Roque v. United States, 239 U. S. 62_ 69 

Louisville Gas & Electric Co. v. F. P. C., 129 F. 2d 126 (C. A. 6), 

cert, denied, 318 U. S. 761--- 11,24, 69 

McLaren v. Fleischer, 256 U. S. 477_ 69 

Mason & Dixon Lines, Inc., 36 M. C. C. 475_._ 69 

Mayflower Hold Stock P. C. v. Mayflower Hotel Corp., -U. S. 

App. D. C.-, 173 F. 2d 416. 101 

Middle West Service Company, 1 S. E. C. 606- 107 

Minnesota Power & Light Company, 3 F. P. C. 388_ 102 

Mississippi River Fuel Corp. v. F. P. C., 121 F. 2d 159_ 41 

Missouri Pacific Ry. v. Larabee Mills, 211 U. S. 612_ 113 

Montana Power Co., 4 F. P. C. 213, 57 P. U. R. (N. S.) 193. 88 

Nevada, California & 0. Teleg. & Tdeph. Co. Cal. R. R. Comm. 


P. U. R. 1929 D, 43...... 69 

New York Edison Co. v. Maltbie, 244 App. Div. 685, 271 N. Y. 103. 67 

New York Telephone Co., 10 F. C. C. 272, 52 P. U. R. (N. S.) 

101.-__108,112 

Niagara Falls Power Co. v. F. P. C., 137 F. 2d 787 (C. A. 2), cert. 

denied, 320 U. S. 792. 14, 98,101 

Norfolk & Western Ry. Co. v. United States, 287 U. S. 134- 12, 

24, 63, 87,95 

Northern States Power Co. v. F. P. C., 118 F. 2d 141 (C. A. 7)_ 11, 

17, 53, 54, 60 

Northwestern Electric Company, 2 F. P. C. 327, 36 P. U. R. (N. S.) 

202. 11,50 

Northwestern Electric Co. v. F. P. C., 125 F. 2d 882 (C. A. 9)- 11, 

12,17, 44, 45, 50, 53, 63, 87, 95 

Northwestern Electric Co. v. F. P. C., 134 F. 2d 740 (C. A. 9)- 14, 

17, 51, 70, 98 

Northwestern Co. v. F. P. C., 321 U. S. 119_ 11, 

14.17,44, 51, 52, 59, 68, 98, 101,112 
Pacific Power & Light Co., 3 F. P. C. 329,46 P. U. R. (N. S.) 131. 88,102 

Pacific Power & Light Co. v. F. P. C., 141 F. 2d 602 (C. A. 9)_ 11, 

12,14,17, 55, 66, 68, 98,101 

Panhandle Co. v. F. P. C., 324 U. S. 635_ 68 

Pennsylvania Power & Light Company, Licensee, 3 F. P. C. 89, 
affirmed 139 F. 2d 445 (C. A. 3), cert, denied, 321 U. S. 798-- 102,106 
Pennsylvania Power & Light Co. v. F. P. C., 139 F. 2d 445 

(C. A. 3), cert, denied, 321 U. S. 798. 11,14,15,17, 54,101,106 


Pepper v. Litton, 308 U. S. 295_ 101 

Piedmont & Northern Ry. v. 7. C. C., 286 TJ. S. 299_- 45 

Pub. Util. Comm. v. Attleboro Co., 273 TJ. S. 83_24, 29 

Puget Sound Power <fc Light Co. v. F. P. C., 78 U. S. App. D. C. 

143, 137 F. 2d 701.14,101 

Republic Service Management Company, 1 S. E. C. 973_ 107 

Smith v. Illinois Bell Tel. Co., 282 TJ. S. 133. 113 

Southern Natural Gas Company, et al., 9 S. E. C. 486_ 107 


Southern Natural Gat Company, S. E. C. Release No. 5959, July 
30, 1945. 


107 


























y 


Cases—Continued p»*e 

Southern Ry. Co. v. Reid, 222 U. S. -424_ 1X3 

Spokane & Inland, R. R. v. United State*, 241 U. S. 344.. 45 

Re Tuolumne County Elec. P. <fc L. Co. (California Railroad 

Commission), P. U. R. 1928 C, 31_ 69 

United State* v. Amer. Trucking Ass’ns, 310 U. S. 534_ 69 

United States v. McElvain, 272 U. S. 633... 45 

United States v. New York Tel. Co., 326 U. S. 638. 14, 

16,68,101,107,108,109,111,112,114 

Utah Power & Light Company, 3 F. P. C. 532_ 102 

Wardman-Justice Motor* v. Petrie, 59 App. D. C. 262, 39 F. 2d 

512. 70 

Wisconsin v. Illinois, 278 U. S. 367_ 69 

Statutes: 

Communications Act, 47 U. S. C. 151, et seq., 48 Stat. 1064: 

Section 220 (a)_ 111 

Section 220 (b)_ 111 

Section 220 (g)_ 27 

Federal Power Act, 16 U. S. C. 791ar-825r, 41 Stat. 1063, 49 Stat. 

838: 

Parti. 5,46 

Section 3 (13)_ 47 

Section 4 (b)_ 47 

Section 10 (d)__. 47 

Section 10 (e)_ 47 

Section 14_ 47 

Section 16_ 47 

Part II.3, 5,18, 39 

Section 201 (a)_ 45 

Section 203_ 47 

Section 204. 47 

Section 204 (f). 46 

Section 205_ 47 

Section 205 (e)_ 41 

Section 206_ 47 

Partlll.18,39 

Section 301. 9,40,43 

Section 301 (a)_ 1, 

2,3, 6,8,10,17,18, 34,40,41,43, 
46,47,53, 59, 60, 70,73, 111 

Section 302. 9,40,43 

Section 302 (a). 10,42,47, 111, 113 

Section 302 (b)___ 43 

Section 305 (a)_10,48 

Section 309_ 48 

Section 314 (a)_ 48 

Section 315_ 48 

Interstate Commerce Act, 49 U. S. C. 1, et seq., 24 Stat. 379: 

Section 19a_ 98 

Section 20 (5)_ 27 









































VI 


Statutes—Continued 

Natural Gas Act, 15 U. S. C. 717, et seq., 52 Stat. 821: Pw 

Section 8 (a)_ 60 

Public Utility Act of 1935, 15 U. S. C. 79, et seq., 16 U. S. C. 

791a et seq., 49 Stat. 803: 

Title 1. 20 

Title II. 20 

Miscellaneous: 

American Economic Review (1926)____ 97 

Barnes, The Economics of Public Utility Regulation (1942)_ 18 

Committee on Accounting Procedure, American Institute of 

Accountants, Accounting Research Bulletin No. 24 (1944)- 91 

Edison Electric Institute, Statistical Bull. No. 16, for 1948. _ 82 

F. P. C., Annual Report, 1946_ 69 

F. P. C., Annual Report, 1947_ 69 

F. P. C., Annual Report, 1948_ 69 

F. P. C., Uniform System of Accounts for Natural Gas Companies, 

18 CFR 201.3-2.'. 52 

F. P. C., Uniform System of Accounts Prescribed for Public 

Utilities and Licensees, 18 CFR 101.3-2_ 52 

Hearings, House Committee on Interstate and Foreign Commerce 

on H. R. 5423, 74th Cong., 1st Sess_ 19, 

21, 22, 24, 25, 26,27, 29, 38,42,43 
Hearings, Senate Committee on Interstate Commerce on S. 1725, 

74th Cong., 1st Sess... 19, 26, 29, 42, 43 

H. Rep. No. 827, 73d Cong., 2d Sess.. 19 

H. Rep. No. 1318, 74th Cong., 1st Sess_ 33 

H. Rep. No. 1903, Conference Report, 74th Cong., 1st Sess_ 39 

Paton, Advanced Accounting (1941)_ 96 

Sanders, Hatfield and Moore, a Statement of Accounting Prin¬ 
ciples (1938). 48 

Sen. Doc. No. 92, 70th Cong., 1st Sess_ 18,19,20 

Sen. Rep. No. 621, 74th Cong., 1st Sess_20, 31 

Sen. Res. No. 83, 70th Cong., 1st Sess_ 18 

79 Cong. Rec. 8859 _ 33 

79 Cong. Rec. 10378-10379 . 34,42 

79 Cong. Rec. 10383. 35 

79 Cong. Rec. 10384. 36,42 

79 Cong. Rec. 10389. 36 

79 Cong. Rec. 10574-10575. 37 

79 Cong. Rec. 10838-10839. 39 






























Unttefc States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 10276 

Arkansas Power & Light Company, and Middle South 
Utilities, Inc., petitioners 
v. 

Federal Power Commission, respondent 

No. 10278 

Arkansas Public Service Commission, petitioner 

v. 

Federal Power Commission, respondent 

ON PETITIONS FOR REVIEW OF AN ORDER OF THE FEDERAL 

POWER COMMISSION 


BRIEF FOR THE RESPONDENT, FEDERAL POWER COMMISSION 


COUNTER-STATEMENT OF THE CASE 

The Petitioners in these proceedings are again 1 advancing 
the contention that the Respondent, Federal Power Commis¬ 
sion, is excluded from regulating parts of the basic corporate 
accounts of Petitioner, Arkansas Power & Light Company, un¬ 
der the proviso to Section 301 (a) of the Federal Power Act 
which stipulates that nothing in the “Act shall relieve any pub- 
lic utility from keeping any accounts, memoranda, or records 

1 See Brief for Appellant pp. 49-58, in Arkansas Power d Light Co. v. 
F . P. C., No. 9125. This Court there held the question was not presented for 
its decision and expressed no opinion on it Arkansas Power d Light Co. 
v. F. P. C., 81 U. S. App. D. C. 178,156 F. 2d 821, 822. 

( 1 ) 
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which such public utility may be required to keep by or under 
authority of the laws of any State.” * Except for certain con¬ 
cessions to be described, Petitioners ask this Court to construe 
this proviso, not in its obvious sense as adding to a public util¬ 
ity’s accounting duties imposed pursuant to the Act, but as 
actually relieving it of such duties wherever a state commis¬ 
sion asserts that its accounting power is exclusive. In other 
words, Petitioners want the proviso to be read as empowering 
a state commission to supersede the Federal Power Commis¬ 
sion’s 3 accounting regulations, pro tanto. 

The Federal Commission’s order under review, on the other 
hand, requires the prescribed accounting adjustments to be 
recorded in the Company’s basic corporate accounts, 4 but in 
so doing it does not undertake to prescribe an all-exclusive 
accounting regulation. Instead it permits any subsidiary or 
additional accounts to be kept (pursuant to state commission 
requirements or otherwise) which do not impair the integrity 
of the accounts kept in compliance with the Federal Commis¬ 
sion’s requirements. It also permits the keeping of memo¬ 
randum accounts 5 of any kind whatever (in compliance with 
state commission requirements or otherwise). I App. 275-286, 
297-298, Paragraphs (A), (B), and (C). 

In its opinion, the Federal Commission observed that “the 
problem of conflict [between State Commission and Federal 
Commission accounting regulation] is not as great as” the Com¬ 
pany “has conjured up” (I App. 286) because “through the use 
of [a few] subaccounts or alternative accounts the mechanical 
bookkeeping problem can be solved without any real difficulty 
and with inconsequential expense” (I App. 284) and “from 
the financial reporting standpoint, it can be resolved by report- 

* Section 301 (a) of the Federal Power Act (41 Stat. 1063, 49 Stat 838, 
16 U. S. C. 791a, et seq.). 

* Hereinafter referred to as “Commission” or “Federal Commission”. 

4 A corporation’s basic corporate accounts are those on which it bases its 
representations of its financial condition, primarily in reporting to stock¬ 
holders (III App. 1226-1231; cf. I App. 275, et scq.). Where the books carry 
alternative accounts the basic corporate account Is the one carried into the 
balance sheet used in representing its financial position (III App. 1233). 

* Memorandum accounts are accounts other than basic corporate accounts 
and not controlled by the general ledger (II App. 894-895; III App. 1225, 
1227; of. II App. 808-809; I App. 275, et seq.). 
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ing the more conservative figures” (I App. 286). But, the 
Federal Commission added (I App. 286): 

* * * If it is necessary to determine that one or 
the other is paramount, it must be that prescribed by 
the Federal authority. 

In addition to arguing the State Commission’s power to 
supersede the Federal Commission’s accounting regulations, 
Petitioners also seek to question the correctness, accounting- 
wise, of three adjustments prescribed in the Commission’s order 
eliminating an aggregate of 88,577,125 of inflation and other 
excesses over original cost which it found in the Arkansas Power 
& Light Company’s ® books of account. 

The Company is clearly a “licensee ” and a “public utility ”.— 
The jurisdictional question raised in this case goes to the Com¬ 
mission’s powers to control accounts of a company generally 
subject to its authority, and not to the question whether the 
company is so subject. The accounting regulation provided 
for by Section 301 (a) of the Federal Power Act applies to every 
“licensee” under Part I of the Act and “public utility” under 
Part II. The Company is, concededly (I App. 3), both a 
“licensee” and a “public utility” and makes no argument that 
the Commission’s findings in support of the determination 
of those points (I App. 254r-255) are either insufficient or 
unsupported by substantial evidence. 

The Commission found that the integration of the Com¬ 
pany’s facilities and operations with those of its Bond and 
Share affiliates in Mississippi and Louisiana in the so-called 
“ALMNO Pool” 7 results in a relatively high ratio of the Com¬ 
pany facilities, operations, and transactions being subject to 
Commission regulatory jurisdiction (I App. 288-289). In 
particular it found that in 1946, the last year for which figures 
were shown in the record, % of the Company’s electric energy 
was received onto its system at the Arkansas state boundary 
from out-of-state, while *4 was delivered to out-of-state utili- 

• Hereinafter referred to as “Company.” 

f After the initial letters of the affiliates Arkansas Power & Light Com¬ 
pany, Louisiana Power & Light Company, Mississippi Power & Light Com¬ 
pany, and New Orleans Public Service Company (I App. 414-415). 
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ties (I App. 289). These findings are not questioned in Peti¬ 
tioner’s briefs. 

Substantially all of the Company’s transmission facilities 
transmit energy, over y 2 of which is interstate energy (i. e., 
the originating out-of-state and the % destined out-of- 
state), indistinguishably intermixed with intrastate energy, 
to supply the Company’s retail and wholesale customers (I App. 
472, 399-400, 407, 425-426, 430-432). The Company’s en¬ 
gineering witness, who is Executive Vice President and the 
former Chief Engineer of the Company, testified that the prob¬ 
abilities are the energy delivered for out-of-state destinations 
did not originate out-of-state (I App. 408). Petitioners’ char¬ 
acterizations of the Company’s “local or consumer rates” as 
producing 90% of its electric revenues ( e . g., Co. Br. 4,17, 72; 
State Br. 4, 9) should not obscure the result: That approxi¬ 
mately 44% of the energy sold at retail is out-of-state energy 
(I App. 289, .335-^.755=.44). He also testified that the gen¬ 
erating plants and transmission facilities of the three affiliates 
in Arkansas, Mississippi and Louisiana are operated for the 
needs and benefits of all three (I App. 391). Thus the Com¬ 
mission found, and the Company does not dispute, that sub¬ 
stantially all of the Company’s transmission facilities carry 
large amounts of interstate energy (I App. 289). 

Such transmission facilities include not only the 110 kv net¬ 
work but lines and substations of intermediate voltages extend¬ 
ing to every city, town, village and hamlet—“communities” 8 — 
in which the Company’s local distribution facilities are located. 
In 1946 the Company’s transmission facilities represented 18% 
of the Company’s total investment in plant; generation, 27%; 
and distribution, 51%. 9 

The background of the Commission’s order. —The order here 
under review was entered by the Commission in a proceeding 
it formally initiated in June, 1943. The proceeding was started 

• Cf. F. P. C. v. East Ohio Gas Co., 338 U. S. 464. 

•As of December 31, 1946, the Company’s total recorded investment of 
$56,013397 in electric plant in service other than intangibles in Account 
100.5 included the following (Tr. 6680, 6681, 6683): 


Transmission,-$9,835,859.45 

Generation- 15,008,354.78 

Distribution_ 28,852,184. 70 
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after the Company declined to make accounting adjustments 
proposed by the Commission's staff in a report generally agreed 
to (I App. 99-100) by the Chief Accountant of the State Com¬ 
mission. 10 The report was the result of the staff’s audit of the 
Company’s reclassification and original cost studies, an audit 
which had been conducted at the instigation of the State Com¬ 
mission itself (III App. 1293) after the Company had filed the 
studies in belated response (III App. 1294) to the Commission’s 
requirements that all “licensees” under Part I, and “public 
utilities” under Part II, of the Federal Power Act, must con¬ 
form their accounts to the Commission’s Uniform System of 
Accounts, as of January 1, 1937. The Company’s studies, cov¬ 
ering the accounts for its entire business, classified as excess 
of book amounts over original cost less than half of the 
$21,355,538.75 ultimately agreed upon (IV App. 1743; III App. 
1260). 

After commencement of the Commission’s proceeding, the 
State Commission (which had undergone a change in its mem¬ 
bership) in November, 1943, abruptly initiated its own proceed¬ 
ing to fix the Company’s retail rates and regulate its accounts. 
The Federal Commission, to avoid interfering with the rate 
proceeding, deferred its hearing until the State Commission 
issued its order June 24, 1944 (I App. 255-256). 

Early in 1945 the Commission again deferred its hearing, 
this time pending decision in the suit brought by the Company 
in the United States District Court for the District of Colum¬ 
bia to enjoin the Commission’s proceeding and obtain a de¬ 
claratory judgment that the State Commission had exclusive 
regulatory jurisdiction over the Company’s basic corporate 
accounts. Ultimately the Court dismissed that suit because 
the Company had not exhausted its administrative remedies. 
I App. 256-257; Arkansas Power & Light Co. v. F. P. C., 330 
U. S. 802, reversing 81U. S. App. D. C. 178,156 F. 2d 821, which 
had reversed 60 F. Supp. 907. 

Thereupon the Commission hearing was held, commencing 
February 18, 1948, and concluding May 7, 1948 (I App. 257). 

’•The Petitioner, Arkansas Public Service Commission, and the Depart¬ 
ment of Public Utilities of the State of Arkansas, to which it succeeded on 
February 12, 1945 (I App. 241), are referred to herein without distinction 
as the State Commission. 
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At the hearing evidence was introduced by the Company and 
Commission staff, both as to jurisdiction and accounting (I 
App. 257-299). Briefs were filed, the matter was orally argued 
before the presiding examiner, and following his report and 
exceptions thereto, it was orally argued before the full Com¬ 
mission on January 10 and 11, 1949. On February 15, 1949, 
the Commission issued its opinion, findings, and order which 
are here under review (I App. 253-299). 

Petitioners’ concessions. —In this Court Petitioners in effect 
concede that their earlier interpretation of the proviso clause 
in Section 301 (a) went too far. The Company's brief in its 
injunction suit, in this Court (Brief for Appellant, Arkansas 
Power & Light Co. v. F. P. C., No. 9125, pp. 7-8), had stated 
its position on the question of this Commission’s regulatory 
jurisdiction over accounts as follows: 

* * * the language * * # [of the proviso] 
excludes the Federal Commission from all power and 
authority over appellant's primary, dominant and prin¬ 
cipal corporate accounting records, because the Arkansas 
law requires those records to be kept under the jurisdic¬ 
tion and regulation of the states. 

Before the Commission the Company took the same position, 
signifying its willingness to make the entries proposed by the 
staff in memorandum accounts but opposing recording the 
entries in its general corporate or basic books of account (I App. 
275). But in its present brief in this Court; while referring to 
such an interpretation as a hypothetically possible, "literal” 
interpretation (Co. Br. 13, 25-27), the Company argues for a 
less extreme interpretation which would give the Federal Com¬ 
mission regulatory jurisdiction over parts of the Company’s 
basic corporate accounts and the State Commission, over the 
rest (ibid., p. 39). Its view now is that the basic corporate 
accounts of the Company should be treated (ibid., pp. 38-39): 

(1) as being within the jurisdiction of the Federal Com¬ 
mission to the extent of reflecting costs of licensed proj¬ 
ects and of facilities used exclusively in the transmission 
and sale of energy sold at wholesale for resale, 
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because the Federal Commission has specific authority to deal 
with the cost of such projects (Co. Br. 25), 

and (2) as being within the jurisdiction of the State 
Commission to the extent of determining the costs of all 
facilities used and useful in generating, transmitting 
and distributing energy to Arkansas consumers * * * 
(Co. Br. 38-39). 

The State has followed a parallel course. In the injunction 
suit it contended that the Federal Power Act “certainly ex¬ 
cludes from the Federal Commission regulatory power over 
appellant’s official corporate accounting records” (Arkansas 
Power & Light Co. v. F. P. C., No. 9125, Brief Atty. Gen. Ark. 
Amicus Curiae, p. 14), but now it refers to such a construction 
as a “literal” construction, and argues for the narrower interpre¬ 
tation (State Br. 27-28): 

* * * that the real intention of Congress in Sec¬ 
tion 301 (a) was to preserve to the State and the Federal 
Commission the degree of accounting control necessary 
and relevant to the performance of the respective re¬ 
sponsibilities and powers of each Commission. 

However, it only refers expressly to licensed project accounts 
as subject to the Federal Commission’s jurisdiction (ibid., 

p. 28). 

STATUTE 

So many of the provisions of the Federal Power Act (41 Stat. 
1063,49 Stat. 838,16 U. S. C. 791a-825r) are referred to herein 
that we are lodging with the Clerk a number of pamphlet copies 
of the Act for the convenience of the Court. 

SUMMARY OF ARGUMENT 

I 

Important among the evils dealt with by Congress in the 
accounting provisions (Sections 301 and 302) of the Federal 
Power Act, as disclosed by the investigations which preceded 
the hearings on the bill, were the corporate and financial abuses 
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in the electric utility industry. Those abuses were found to 
be due in large part to padding, inflation, manipulation, con¬ 
cealment, and deception in the corporate accounts on which 
the companies based their public representations of their finan¬ 
cial position, i. e., their basic corporate accounts. The abuses 
were reported to flourish in spite of, and even as a result of. 
State legislation and policies. 

Proponents and opponents of the legislation both recognized 
the importance of the accounting regulation therein provided, 
in and of itself, as a means of dealing with those evils by pro¬ 
viding uniform corporate accounts which could be relied on 
with confidence, as well as its importance as an aid to effectua¬ 
tion of other regulation provided by the Act. Draftsmen of 
the bill, while intending to permit the state commissions to 
prescribe additional accounting requirements to obtain data 
they might deem necessary to their regulation, clearly 
intended to vest control in the Federal Commission of the 
basic corporate accounts for the entire business of the regu¬ 
lated companies. The representative of the state commissions 
proposed amendments, including the Section 301 (a) proviso, 
which were intended to confirm the power of the states to 
obtain additional accounting data but which, he was careful 
to explain, did not curtail the accounting control vested in the 
Federal Commission. Parts of his amendments which might 
have gone further than that were eliminated. Sponsors of the 
bills in both Houses, who were chairmen of the respective Com¬ 
mittees, confirmed and concurred in the views of the evils to 
be dealt with and the method of dealing with them. Commit¬ 
tee reports show a consistent development of the same ap¬ 
proach. Members of the Committees made the matter clear 
in the debates. Amendments were proposed in both Houses 
which would have accomplished the very exclusion of Federal 
Commission accounting control which Petitioners now seek to 
have read into the Act and both of those amendments, 
although at first adopted, were subsequently eliminated. 

Those numerous, detailed, explicit evidences of intention 
must prevail over the general statements culled from the legis¬ 
lative history by Petitioners, which were in no instance ex¬ 
pressed in particular reference to the subject of accounting 
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regulation. By their contexts those generalities are shown 
to relate to other types of regulation provided in the Act, 
principally rate regulation, as to which the state commissions 
had not forgotten the development of the Shreveport doctrine. 

The terms of the provisions of the Act likewise show that 
federal control of the basic corporate accounts was provided 
both as a means of regulation in itself and as an essential aid 
to the effectuation of other regulation provided in the Act. 
Four provisions of the accounting sections v actions 301 and 
302) show that they not only provide for the Federal Com¬ 
mission obtaining accounting information but for recordation 
in the companies’ corporate accounts of data that could confi¬ 
dently be relied on by those who look to those accounts—a 
mode of regulation by the informatory process. The first is 
the provision for Commission suspension of questioned account¬ 
ing entries pending justification thereof by the company—a 
provision wholly unnecessary if the Commission’s powers were 
limited to accounts kept only for the purpose of providing the 
Commission with information. The second is the requirement 
of notice and opportunity to be heard before the Commission 
may make adjustments in accounts, clearly showing that the 
accounts referred to are the basic corporate accounts where 
the adjustments mean something. The third is the clause 
saving the state commissions’ power to determine their own 
allowances for depreciation in fixing rates but not to deter¬ 
mine the depreciation charges to be made in the accounts by 
the companies. The fourth is the provision giving state com¬ 
missions the right to be notified and heard before the Federal 
Commission prescribes accounting rules and requirements, 
showing that those rules and requirements are more than 
accounts to be kept solely for the Federal Commission’s own 
informational needs. 

In addition to thus providing regulatory control of the basic 
corporate accounts as a means of regulation in itself, the terms 
of the Act show that accounting regulation was provided as an 
aid to other regulation in the Act, and for that purpose too it 
necessarily extends to the basic corporate accounts for the en¬ 
tire business. 



10 


The breadth and detail of the language of the grant of ac¬ 
counting regulatory power to the Federal Commission in Sec¬ 
tion 301 (a) has caused the courts to characterize it as “sum¬ 
mary and unlimited”, “unlimited”, and “comprehensive”. 
The proviso in that Section, on the other hand, does not pur¬ 
port to be a delimitation of the Commission’s powers but rather 
an addition to the accounting obligations of the regulated com¬ 
panies. Furthermore, the proviso is couched in much narrower 
terms than the affirmative grant of power to the Commission, 
omitting “books” of account, “system of accounts”, and any 
determination of “the accounts in which particular outlays and 
receipts shall be entered, charged or credited”. 

While Petitioners concede Federal Commission power to con¬ 
trol basic corporate accounts for licensed projects and facili¬ 
ties to which the Federal Commission’s rate powers run, their 
implied limitations on the scope of such accounts ignore the 
breadth of the accounts necessarily involved in the effectua- . 
tion of those and other regulations provided by the Act. Thus 
the Federal Commission’s clearly exclusive control under Sec¬ 
tion 302 (a) over depreciation as recorded in the basic corporate 
accounts is necessarily inconsistent with Petitioners’ conten¬ 
tions as to the accounting control of other basic corporate ac¬ 
counts by the states. And the prohibition of any declaration 
of dividends out of capital in Section 305 (a) of the Act re¬ 
quires reflection of Federal Commission adjustments in the 
basic corporate accounts on which boards of directors rely in 
the determination of the corporation’s financial position, in¬ 
vestors rely in their appraisal thereof, and the Federal Com¬ 
mission depends in enforcing the prohibition. Any inconsist¬ 
ency among these would compound the confusion and un¬ 
reliability in accounting which it was the purpose of the Act 
to remedy. 

Numerous court decisions affirming C ommissi on accounting 
orders directing adjustments in the basic corporate accounts, 
upholding the Commission’s Uniform System of Accounts, 
and refusing to limit the Commission’s exercise of accounting 
regulatory powers have firmly established the Commission’s 
power to require, as it has by the order under review, that the 
prescribed adjustments be made in the books of account which 
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the Company's president characterized as its “sure enough— 
real books, books we figure by”. Northwestern Co. v. F. P. C., 
321U. S. 119 affirming 134 F. 2d 740 (C. A. 9); and same, 125 
F. 2d 882,886 (C. A. 9), both affirming 2 F. P. C. 327,330,331- 
332, 36 P. U. R. (NS) 202, 206, 207; F. P. C. v. East Ohio Gas 
Co., 338 U. S. 464; Alabama Power Co. v. F. P. C., 75 U. S. 
App. D. C. 315,319,128 F. 2d 280,284; Northern States Power 
Co. v. F. P. C., 118 F. 2d 141,143; Pennsylvania Power & Light 
Co. v. F. P. C., 139 F. 2d 445, 453; Pacific Power & Light Co. 
v. F. P. C., 141 F. 2d 602, 611; see also Jersey Central Co. v. 
F. P. C., 319 U. S. 61; Hartford Electric Light Co. v. F. P. C., 
131F. 2d 953; cf. Alabama Power Co. v. F. P. C., 134 F. 2d 602. 

II 

The contention that the state commissions can supersede 
Federal Commission accounting regulation, answered under I, 
above, is merely repeated in different form in the further con¬ 
tention that, if the Federal Commission has control of the basic 
corporate accounts (other than those conceded to be subject 
to its control) it is bound by the State Commission’s action 
as having given continuing existence and value to the Com¬ 
pany’s book assets so that on the basis of accounting principles 
the Federal Commission can not require their disposition. The 
cases have repeatedly considered and rejected similar conten¬ 
tions. Northwestern Co. v. F. P. C., 321 U. S. 119, 122, 125; 
Connecticut Co. v. F. P. C. t 324 U. S. 515, 532-533; F. P. C. v. 
East Ohio Gas Co., 338 U. S. 464; Louisville Gas & Electric 
Co. v. F. P. C., 129 F. 2d 126,133 (C. A. 6); Hartford Electric 
Light Co. v. F. P. C., 131 F. 2d 953, 964 (C. A. 2); cf. Northern 
States Power Co. v. F. P. C., 118 F. 2d 141,144. 

Furthermore, the Company’s accounting witnesses were un¬ 
able to support its contentions, admitting that book assets 
which are actually non-existent can not be given existence by 
such regulatory commission action. Their testimony made 
plain that the effect of the State Commission’s action was, in 
any event, not an accounting question. 

Petitioners attempt to save the contention by presenting 
it as a question as to which commission has jurisdiction to 
determine whether an asset is “used and useful” raises a matter 
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for determination in a a rate case, not in issue here. Norfolk 
& Western Ry. Co. v. United States, 287 U. S. 134,141; North- 
westem Electric Co. v. F. P. C., 125 F. 2d 882, 886; rf.F.P.C. 
v. Hope Gas Co., 320 U. S. 591, 619. The State Commission’s 
'order is not binding on future state commissions or legislatures 
of the state and the Company was patently at liberty to dis¬ 
regard the State Commission’s determinations and orders when 
it suited its purposes to do so. 

HI 

A. Petitioners’ briefs do not question the evidentiary sup¬ 
port for the twenty-three findings on which the Commission 
required $5,176,613 of excess over original cost classified in 
Account 100.5, Electric Plant Acquisition Adjustments, as 
intangibles, to be amortized through income account 537. In 
general the uncontested findings were that the amount was 
found to represent payment for the privilege of engaging in 
the electric utility business with prospects of good profits and 
particularly payments to eliminate actual or potential compe¬ 
tition for territory—a capitalization of prospective earning 
power, of uncertain duration and existence. 

On such findings, amortization was clearly proper under the 
consistently repeated holdings of the courts. A. T.& T. Co. v. 
United States, 299 U. S. 232; Pacific Power & Light Co. v. 
F. P. C. 141F. 2d 602 (C. A. 9); California Oregon Power Co. v. 
F. P. C., 150 F. 2d 25 (C. A. 9), cert denied 326 U. S. 781. The 
practice of the I. C. C. and the long-continued consistent course 
of adminis trative practice by the Federal Commission to require 
provision to be made for disposing of such amounts is entitled 
to gr eat weight. 

B. The Commission’s findings as to the nature of the $5,- 
176,613 are abundantly supported in the record. 

Not only did Petitioners make no showing that any part of 
the $5,176,613 represented tangible property, as the State 
Commission had said it did, but the evidence affirmatively in¬ 
dicates that it could not. 

The Company’s attempt to show that it represented inte¬ 
gration value completely failed when its witness admitted that 
he couldn’t relate his testimony, respecting the later existence 
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of intangible values, to the costs reflected in the Company's 
accounts and the Company’s first accounting expert witness 
testified that subsequent existence of integration value would 
have no bearing on whether any part of the cost of properties 
acquired represented integration value. 

The evidence introduced by the staff shows that competi¬ 
tion drove up the prices that were paid in many instances 
(which in the aggregate constitute the bulk of the dollar amount 
involved) and that otherwise the $5,176,613 represented pay¬ 
ment for territory with prospect of good earnings, due particu¬ 
larly to the high rates and absence of effective regulation of 
rates. 

C. The evidence further shows the uncertain duration and 
status of these intangibles in the light of the relatively poor 
earnings record of the Company, poor dividend record, low 
depreciation reserve accruals, and absence of any sound fac¬ 
tual basis for their revivability. 

D. Amortization of the $5,176,613 is shown to be proper, 
both as a matter of conformity to accounting principles and 
the accomplishment of the purposes of the Act. 

That the amortization was not in violation of generally ac¬ 
cepted principles of accounting was shown by the admissions 
of all of Petitioners’ accounting expert witnesses who had testi¬ 
fied on the subject, or the practice of their respective account¬ 
ing firms together with the generally prevailing practice shown 
by the accounting authority they relied upon, or by both such 
admissions and practice. It was further established by the 
testimony of the Commission’s expert accounting witnesses 
and additional evidence of the widespread practice in the in¬ 
dustry. 

That such amortization is appropriate to the accomplish¬ 
ment of the purposes of the Act is indicated by its relationship 
to the achievement of uniformity of accounting and to break¬ 
ing the circularity involved in basing utility regulation on 
capitalization of anticipated earnings under such regulation. 
F. P. C. v. Hope Gas Co., 320 U. S. 591,601. 

E. The contention that the amortization confiscates the 
property of Middle South by reducing the amount available 
for dividends is answered by what we show as to the propriety 
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of the disposition of the intangibles. Kansas City So. Ry. v. 
United States, 231 U. S. 423, 455; Northwestern Electric Co. 
v. F. P. C., 134 F. 2d 740, 744-745 (C. A. 9), affirmed 321 U. S. 
119, 124; Pacific Power & Light Co. v. F. P. C., 141 F. 2d 602, 
605-606 (C. A. 9). The amount available for dividends is not 
affected by the use of income Account 537 instead of operating 
expense Account 505. Pacific Power & Light Co. v. F. P. C., 
141 F. 2d 602, 605-606 (C. A. 9). The testimony of Commis¬ 
sion accounting witnesses supporting the use of Account 537 
was corroborated by the admissions of the Company’s expert 
accounting witnesses. 

IV 

The $1,070,586 classified in Account 107, Electric Plant Ad¬ 
justments, as write-ups, consists almost entirely of what 
unquestioned Commission findings determined to be profits 
to affiliates in the Bond and Share system. The adjustment 
is objected to in the Company brief solely on the ground that 
certain conventions were observed in connection with the price 
assigned to the property when it was passed between Bond 
and Share subholding companies, and that outside stockholders 
had interests in both of the subholding companies. 

The disallowance of affiliates’ profits has been upheld by an 
unbroken line of court decisions. Colorado Interstate Co. v. 
F. P. C., 324 U. S. 581, 606-608; United States v. New York 
Tel. Company, 326 U. S. 638, 643, 649-655; Alabama Power 
Co. v. McNinch, 68 App. D. C. 132, 94 F. 2d 601; Alabama 
Power Co. v. F. P. C., 134 F. 2d 602,609 (C. A. 5); Puget Sound 
Power & Light Co. v. F. P. C., 78 U. S. App. D. C. 143,137 F. 
2d 701, 703; Niagara Falls Power Co. v. F. P. C., 137 F. 2d 
787 (C. A. 2), cert, denied 320 U. S. 792; Pennsylvania Power 
& Light Co. v. F. P. C., 139 F. 2d 445,450 (C. A. 3), cert, denied 
321 U. S. 798; California Oregon Power Co. v. F. P. C., 150 F. 
2d 25,27 (C. A. 9), cert, denied 326 U. S. 781; see also, North¬ 
western Co. v. F. P. C., 321 U. S. 119; Pacific Power & Light 
Co. v. F. P. C., 141F. 2d 602 (C. A. 9). 

The cases cited by the Company brief involving contracts 
affected by affiliation or fiduciary relationship, where the deci¬ 
sion determined rights of the parties inter sese, have no bearing 
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where, as here, the question presented is that of the impinge¬ 
ment of the public interests involved in the administration of 
the provisions of utility regulatory statutes, like the Federal 
Power Act, on the interests of the immediate parties. 

A consideration of the evidence here discloses a typical Bond 
and Share transaction of the early nineteen twenties in which 
properties are passed from one subsidiary to another in order 
that a profit on them might be capitalized in the operating utili¬ 
ty’s accounts. The Company argues that the price assigned 
to the properties, which the Commission accountant’s testi¬ 
mony showed was $3,565,007 in excess of the cost, was an 
“arm’s length” price. It bases its argument in part on the fact 
Mr. Sydney Z. Mitchell had a committee of two report on the 
price to him in his capacity as Chairman of the Board of Na¬ 
tional Power & Light Company, and a committee of two other 
individuals report to him in his capacity as Chairman of the 
Board of the other subholding company, Electric Power & Light 
Company, which took title in the intra-system deal. But the 
testimony of the Company’s only witness by whom the facts 
were soughMo be proved showed that he was unable to state 
that the inter-company price had been determined upon the 
basis of the data offered in evidence. 

The other argument made in support of the Company’s con¬ 
tention was that if the inter-company price had been fixed 
any lower, Bond and Share would have been enriched at the 
expense of the other stockholders because Bond and Share had 
a 17% stock interest in the “selling” company which would 
benefit from the higher price but a 20*4% interest in the “buy¬ 
ing” company, which would suffer from the higher price. The 
argument fails, however, because the Company has misstated 
Bond and Share’s percentage interest in the two companies, 
which are, in fact, just the reverse, with consequent reversal 
of any inferences to be drawn therefrom. 

In any event the Company’s attempt to have the no-profits- 
to-affiliates rule declared inapplicable because Bond and 
Share’s control of National and Electric was exercised through 
less than 100% stock ownership is answered by the clearly 
applicable decisions. Pennsylvania Power & Light Co. v. 
F. P. C ., 139 F. 2d 445, 450, cert, denied 321 U. S. 798; c/.. 
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A. T. & T. Co. v. United States, 299 U. S. 232; United States 
v. New York Tel. Co., 326 U. S. 638,653-655. 

V 

That the Commission was right in requiring correction of an 
accounting error which inflated the Company’s net plant ac¬ 
count by improperly charging to its electric depreciation reserve 
a book loss incurred in the sale of water and ice properties 
at less than the inflated figure at which those properties were 
carried, is clear from United States v. New York Tel. Co., 326 
U. S. 638, where a similar correction by the Federal Communi¬ 
cations Commission was affirmed and is supported by the evi¬ 
dence and accounting authority. 

ARGUMENT 

I 

THE FEDERAL COMMISSION’S ACCOUNTING AUTHOR¬ 
ITY EXTENDS TO THE COMPANY’S BASIC CORPO¬ 
RATE ACCOUNTS AND CONTROLS THE ENTRIES TO 
BE MADE IN SUCH ACCOUNTS 

Petitioners no longer contend as they did in their previous 
appearances before this Court, 11 and as they did before the 
Federal Commission (I App. 275), that all of the basic corpo¬ 
rate accounts “are excluded from Federal jurisdiction by opera¬ 
tion of the proviso clause in Section 301 (a)” because “the 
State has ordered” such “accounts of the Company to be kept 
in accordance with the orders of the State” (Co. Br. 4, 6 note 4, 
14, 25, 26, 38-39; State Br. 7, 8, 15, 16, 28). Although assert¬ 
ing that a “literal” interpretation of the proviso clause would 
require that conclusion (Co. Br. 13, 26; State Br. 27), they 
concede that Congress did not intend by the proviso clause to 
enable a state commission to exclude the Federal Commission 
from accounting jurisdiction over all of the basic corporate 
accounts of a public utility operating company (State Br. 

M Arkansas Power d Light Co. v. F. P. C., No. 912T», Brief for Appellant, 
pp. 7-8, and Brief Atty. Gen. Ark., Amicus Curiae, p. 14. 
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7, 8, 15, 16, 27-28; Co. Br. 4, 14, 25, 38-39). Furthermore, 
Petitioners do not deny the Congressional intent to deal with 
the basic corporate accounts in order to “prevent concealment 
and deception through the manipulation of accounts” (Co. Br. 
39; State Br. 45), which they concede was “a primary purpose 
of the legislation” (Co. Br. 39). But they insist that it was 
the intent of Congress to achieve its purposes by dividing 
authority between the Federal Commission and the States 
along the jurisdictional lines applying in the Act to the regu¬ 
lation of licensed projects and rates, apparently on the theory 
that the accounting powers were to be ancillary to those regu¬ 
latory features of the Act (Co. Br. 39; State Br. 45-46). To 
support their respective interpretations of the Federal Commis¬ 
sion’s accounting powers, both briefs quote statements from the 
legislative history of the Act and repeat arguments previously 
considered and rejected by the Courts. 

In asking this Court to hold that the Federal Commission’s 
control of the basic corporate accounts is so limited or circum¬ 
scribed, Petitioners seek to reopen questions which, contrary 
to their claim (Co. Br. 8; State Br. 17), are neither unique, nor 
new, nor unsettled. In an unbroken line of decisions the 
courts have consistently upheld the Federal Commission’s ac¬ 
counting orders under Section 301 (a) which in every instance 
were directed to the basic corporate accounts. Northwestern 
Co. v. F. P. C., 321 U. S. 119, affirming 134 F. 2d 740 (C. A. 9); 
Northwestern Electric Co. v. F. P. C., 125 F. 2d 882 (C. A. 9); 
Pacific Power & Light Co. v. F. P. C., 141 F. 2d 602 (C. A. 9); 
Alabama Power Co. v. F. P. C., 75 U. S. App. D. C. 315,128 F. 
2d 280, cert, denied 317 U. S. 652; Pennsylvania Power & 
Light Co. v. F. P. C., 139 F. 2d 445 (C. A. 3), cert, denied 321 
U. S. 798; Northern States Power Co. v. F. P. C., 118 F. 2d 
141 (C. A. 7); Alabama Power Co. v. F. P. C., 134 F. 2d 602 
(C. A. 5); see also Jersey Central Co. v. F. P. C., 319 U. S. 61, 
affirming 129 F. 2d 183 (C. A. 3); Hartford Electric Light Co. 
v. F. P. C., 131 F. 2d 953 (C. A. 2), cert, denied 319 U. S. 741. 

As we shall show, a true appraisal of the legislative history 
of the Act dealing specifically with the scope of the accounting 
authority intended to be conferred, as well as of the terms 
and provisions of the Act itself, requires the conclusion that 
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the Federal Commission’s accounting authority extends to the 
Company’s basic corporate accounts and controls the entries 
to be made in such accounts. The proviso, it will clearly 
appear, was intended, not to enable the state commissions to 
destroy the effectiveness of the uniform accounting provided 
by Federal Commission action under Section 301 (a), but to 
enable them, by imposing additional requirements not in 
derogation of the Federal Commission’s actions, to obtain any 
additional information needed for their own regulatory needs. 

A. The Legislative History Shows Purpose To Regulate Basic 

Corporate Accounts 

The legislative history of the Act makes plain the Con¬ 
gressional intent to purge the basic corporate accounts of in¬ 
flation and padding and to prevent recurrence of concealment 
and deception, which had flourished in the utility industry, 
through the manipulation of accounts. California Oregon 
Power Co. v. F. P. C., 150 F. 2d 25, 27-28 (C. A. 9), cert, denied 
326 U. S. 781; Co. Br. 39; State Br. 45. That legislative 
history reveals, also, the recognition by Congress that these 
objectives could not be accomplished without vesting control 
of the corporate books of account in the Federal Power Com¬ 
mission which could impose, on a national scale, uniform 
accounting requirements. 

1. Congressional Investigations 

The legislative history of Parts II and III of the Federal 
Power Act begins in the Federal Trade Commission’s sweeping 
investigation of the public utility industry, pursuant to Senate 
instructions (Sen. Res. No. 83, 70th Cong., 1st Sess.), which 
lasted seven years and resulted in a report to Congress con¬ 
sisting of 101 volumes (Sen. Doc. No. 92, 70th Cong., 1st 
Sess.). 12 A separate investigation of the industry was con¬ 
ducted by the House Committee on Interstate and Foreign 
Commerce, the results of which were incorporated in the 


” This has been called “the most thoroughgoing investigation of an Amer¬ 
ican industry that has ever appeared.” Barnes, The Economics of Public 
Utility Regulation (1942), p. 71, note. 
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“Splawn Report” 13 (House Report No. 827, 73d Cong., 2d 
Sess.). 

These investigations revealed numerous abuses in the public 
utility industry in which accounting, as reflected in the cor¬ 
porate books of accounts, 14 implemented financial manipula¬ 
tion and exploitation. 

These abuses included the following: 15 

***** 

(2) Loading the fixed capital account of public utili¬ 
ties with arbitrary or imaginary amounts in order to es¬ 
tablish a base for excessive rates. 

(3) Writing up the fixed assets without regard to the 
cost thereof, with the result of watering the stock or 
creating a fictitious surplus. 

(4) Engaging in transactions of purchase and sale of 
property or securities with controlled or subsidiary com¬ 
panies for the purpose of recording arbitrary profits or 

fixing valuations unjustified by market values. 

***** 

(10) Misstatement of earned surplus, or failure to dis¬ 
tinguish earned from capital surplus, and making pay¬ 
ment of dividends from the latter. 

(11) Deceptive or illusory methods of dividing, or 

pretending to divide, earnings or profits. 

***** 

(13) Deceptive or unsound methods of accounting 
for assets and liabilities, costs, operating results and 
earnings, including write-ups, unrealized or fictitious 
profits, stock dividends, and so forth. 

“After Dr. Walter M. W. Splawn, a member of the Interstate Com¬ 
merce Commission, who conducted the investigation for the House Com¬ 
mittee. 

“ The inflation found by the Trade Commission to exist in the Company’s 
accounts was reflected In the Company’s corporate books of account (Sen. 
Doc. No. 92, Part 42, 70th Cong., 1st Sess., pp. 173-178, 727-731; Tr. 
2806-2808, Ex. 44, Tr. 5609, unprinted). 

“Hearings, House Committee on Interstate and Foreign Commerce, on 
H. R. 5423, 74th Cong., 1st Sess., pp. 178-179 (hereinafter referred to as 
“House Hearings”); also Hearings, Senate Committee on Interstate Com¬ 
merce, on S. 1725, 74th Cong., 1st Sess., pp. 138-139 (hereinafter referred 
to as “Senate Hearings”); and Sen. Doc. No. 92, Part 73-A, 70th Cong., 
1st Sess., Ch. XIV, p. 62. 
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These evils, the Trade Commission noted (Sen. Doc. No. 92, 
Pari 73-A, 70th Cong., 1st Sess., Ch. XIV, p. 63; Senate Hear¬ 
ings, p. 139), “flourished in spite of such regulation as has ex¬ 
isted.” In fact, it said (ibid.), “to a substantial degree” they 
had “resulted from and even been promoted by legislation and 
policies in some of these States.” After studying State at¬ 
tempts and efforts to regulate the use of inflated fixed assets 
as a basis for security issues, the Trade Commission reported 
that the “way to effective regulation of that phase of the public- 
utility operations having to do with security issues and the 
maintenance of a proper balance between capitalization and 
the actual capital or money investment necessary to produce 
the service is a long, arduous one to travel, and, if left entirely 
to the regulatory venture of the several States, it is more than 
doubtful that it will ever lead to the realization of the goal of 
effective regulation” (Sen. Doc. No. 92, Part 73-A, 70th Cong., 
1st Sess., p. 139; ibid., p. 113). 

The “objective” of remedial legislation, the Trade Commis¬ 
sion said (ibid., p. 65; Senate Hearings, p. 141), “is restoration 
of soundness and common honesty in corporate and particu¬ 
larly in holding-company affairs and structures” and, inter alia, 
“to require proper accounting with respect to the values of 
assets, whether in plant or in security investments, and also 
with respect to actual income and net profit ” The Trade Com¬ 
mission therefore recommended, inter alia, that an “appropriate 
agency should * * * be granted power to make and en¬ 
force regulations as to uniform accounting, providing for proper 
allowances for reserves, depreciation, etc.” (Sen. Doc. No. 92, 
Part 73-A, 70th Cong., 1st Sess., p. 74). 

With the stage thus set Congress undertook the considera¬ 
tion of the Public Utility Act of 1935 (49 Stat. 803), 14 Title I 
of which dealt with holding companies and Title II with in¬ 
terstate electric utility operating companies. 


“ S. 2796, 74th Cong., 1st Sess. Predecessor bills were H. R. 5423 and the 
companion Senate bill, S. 1725 (Senate Report No. 621, 74th Cong., 1st Sess., 
P-1). 
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2. House Hearings 

Although the Senate bill was the first to be adopted, hear¬ 
ings were held first by the House. The bill before the House 
Committee on Interstate and Foreign Commerce was H. R. 
5423. 17 Representative Rayburn, Chairman of the House 
Committee and sponsor of the bill in the House, in describing 
the provisions of the bill to the House Committee after Dr. 
Splawn and Judge Healy of the Trade Commission had testi¬ 
fied, declared that the bill provides for “uniform standardized 
accounts which will reveal rather than conceal the financial 
condition of companies” (House Hearings, p. 345). Section 
301 (a) of H. R. 5423, read as follows {ibid., p. 37): 

The Commission may prescribe the forms of any and 
all accounts, records, and memoranda to be kept by 
licensees and public utilities, including accounts, rec¬ 
ords, and memoranda of the generation, transmission, 
distribution, delivery, and/or sale of power, the fur¬ 
nishing of services or facilities in connection therewith, 
and receipts and expenditures with respect to any of 
the foregoing. It may establish a system of accounts 
to be kept by licensees and public utilities and may 
classify such licensees and public utilities and establish 
a system of accounts for each class. The Commission, 
after notice and opportunity for hearing, may determine 
by order the accounts in which particular outlays and 
receipts shall be entered, charged, or credited. The bur¬ 
den of proof to justify every accounting entry ques¬ 
tioned by the Commission shall be on the person mak¬ 
ing, authorizing, or requiring such entry. 

Inasmuch as Petitioners rely upon the proviso which was 
later added to this section and another change which was made 
in the above wording, it is apparent that they would concede 
that this language would have given the Federal Commission 

1T H. R. 5423 consisted of three Titles—Title I provided regulation of hold¬ 
ing companies; Title II provided regulation of electric utility operating 
companies; and Title III provided regulation of natural gas utility operat¬ 
ing companies. 
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accounting control of all of the basic corporate accounts. 
Their argument is that the addition of the proviso clause and 
the change in the phrase “prescribe the forms of any and all 
accounts” to “such accounts * * * as the Commission 

may * * * prescribe as necessary or appropriate for pur¬ 

poses of the administration of this Act” disclose an intent “to 
confer upon the Federal Commission accounting authority 
only to the extent necessary or appropriate for the Federal 
Commission to perform duties otherwise expressly conferred 
upon it” and “to reserve to the states all necessary control 
over accounts.” State Br. 37; Co. Br. 26-27, 28-29. 

Petitioners’ view of the effect of the changes is based on the 
interpretation of the section expressed by the representative 
of the state commissions before the changes were made, that 
the section would, like the Interstate Commerce and Federal 
Communications Acts, have forbidden the keeping of any other 
accounts whether pursuant to state commission requirements 
or otherwise (House Hearings, p. 1689). But, as will here¬ 
after appear, from the beginning of consideration of Section 
301 (a) of H. R. 5423 to final enactment of the Section as it 
appears in the Act, it was the intention of the proponents of the 
bill to permit the States to require additional or subsidiary 
accounts, while it was at all times also their intention to clothe 
the Federal Commission with control of all of the basic cor¬ 
porate accounts, to prevent recurrence of the abuses and to 
provide a uniform system of accounts upon which investors 
and state commissions could act with confidence. 

The importance of accounting control was impressed upon 
the House Committee both by proponents of the legislation and 
numerous industry spokesmen who, although opposing certain 
aspects of the legislation, stressed the importance of such con¬ 
trol to cure the admitted abuses, some of them urging that no 
other remedial legislation was necessary. 

Thus William Chamberlain, a utility company executive, 
stated he “would strike hard at bad accounting” and “not per¬ 
mit” it “in any respect” because it was “the very foundation 
stone upon which” the abuses had arisen. He agreed that a 
requirement for “uniform” and “sound accounting” would 
“accomplish more than” any other “mechanism” in eliminating 
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the evils {ibid., pp. 807-809). He blamed accounting firms 
for the bad accounting and pointed out that investment houses 
had sold securities “upon the assumption” that the “incorrect 
accounts” stated “the truth, whereas they” stated “mere fic¬ 
tion” {ibid., p. 809). 

So also Dr. David Friday, a consulting economist, appearing 
for the “Committee of Public Utility Executives”, testified 
that “when you have provided for sound accounting [by the 
Federal agency]; * # * for examination of the accounts 

to see to it that [they] are honest and true and the accounting 
rules are observed; and * * * for sufficient publicity 
* * *, you have probably done two-thirds of all that you can 
ever do for investors” {ibid., p. 919). If “the State commis¬ 
sions exercise control over the issue of securities” and the 
federal agency “insists upon sound accounting” and “pub¬ 
licity for all the facts”, he was of the opinion nothing else was 
required {ibid., p. 919). 

James F. Fogarty, President of North American Company, 
a public utility holding company, testified that the abuses, 
such as write-ups, “could be effectively stopped by” the power 
to regulate security issues and “to prescribe uniform classifi¬ 
cation of accounts” {ibid., p. 993). 

Still another utility representative, Louis H. Egan, Presi¬ 
dent of Union Electric Light & Power Company, expressed the 
view that uniform accounting “amounts to a necessity”. He 
recognized that such uniformity would have to come from a 
federal body (as did Charles W. Kellogg of Engineers Public 
Service Company {ibid., p. 849)) and suggested merely that 
the state commissions be given “full and complete opportunity” 
to participate in the formulation of the system” {ibid., pp. 
1106-1107). 

Of course, it is plain that the control and uniformity referred 
to could not be achieved if authority over the basic corporate 
accounts were divided as suggested by Petitioners. For the 
accounts which would thus be left to the regulatory “venture” 
of the 48 States would continue to present the same evils as 
before Congress acted. As the Supreme Court long ago recog¬ 
nized in the field of interstate carriers, “no system of super¬ 
vision and regulation would be complete without requiring 
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the accounts of all the carriers to speak a common language.” 
Kansas City So. Ry. v. United States, 231 U. S. 423, 443. 
Otherwise, the companies’ accounts would not provide a “basis 
for comparison of their respective operations” ( Norfolk & West- 
em Ry. Co. v. United States, 287 TJ. S. 134,140) nor “give con¬ 
sideration to the broad general purpose of the Act which clearly 
contemplated not only protection of the public interest gen¬ 
erally, but likewise the interest of the consumer and investor.” 
Lo’iiisville Gas & Electric Co. v. F. P. C., 129 F. 2d 126, 133, 
cert, denied, 318 U. S. 761. 

It is equally plain that if the Federal Commission is “to be 
informed of the business of the corporation” in order “that it 
may ascertain whether forbidden practices and discriminations 
are concealed, even unintentionally, in certain accounts and 
whether charges of expense are made against one part of a 
business which ought to be made against another”, it must be 
able to require the Company to account for its entire business 
as prescribed by the Federal Commission. I. C. C. v. Good¬ 
rich Transit Co., 224 U. S. 194,215-216. 

These considerations were developed in the hearings. 

Commissioner Seavey, of the Federal Commission, and Dozier 
DeVane, Solicitor of the Federal Commission, who participated 
in the drafting of H. R. 5423, were the first witnesses to appear 
before the House Committee to discuss Title II of the bill. 
Co mmis sioner Seavey submitted a memorandum in which it 
was stated that in Title II “Federal action is li m ited to those 
subjects that can effectively be handled only on a national scale” 
(House Hearings, p. 384), to “assist the States to make their 
regulation more effective” (ibid.). Among the subjects in¬ 
cluded in this category was “accounting control which is essen¬ 
tial to the compilation of a uniform body of information about 
the industry” (House Hearings, pp. 384, 386) and is “needed 
for the efficient administration of the act” (ibid., p. 386). 

Following Commissioner Seavey, Mr. DeVane, in his first 
appearance before the House Committee, while he did not refer 
specifically to Section 301, left no room for doubt that what 
was intended with respect to filling of the gap revealed by the 
Supreme Court decision in the Attleboro case (273 U. S. 83) 
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applied only to the rate regulation features of Title II (ibid., 
p. 549). 

Mr. DeVane, in turn, was followed by many industry wit¬ 
nesses, none of whom referred to Section 301, except Ernest R. 
Acker, President of Central Hudson Gas & Electric Corpora¬ 
tion, who construed Section 301 (a), even before adoption of 
the proviso and other changes considered significant by Peti¬ 
tioners, as permitting the exercise of accounting authority by 
the States, and, indeed, protested that Section 301 would re¬ 
quire the keeping of duplicate systems of accounts (ibid., 
p. 1307). 

At this stage of the proceedings the proviso and change in 
language of Section 301 (a) were proposed as part of a series of 
amendments offered on behalf of State utility commissions. 
In considering those amendments to Section 301 (a) it is im¬ 
portant to bear in mind that there had up to that point been 
nothing to indicate any intention to exclude the state commis¬ 
sions from requiring the keeping of additional accounts. 

Mr. John A. Benton, Solicitor of the N. A. R. U. C., appeared 
on its behalf before the House Committee, and requested that 
Section 301 (a) be amended by the inclusion of a proviso and 
other changes substantially similar to those embodied in the 
bill as finally enacted (House Hearings, p. 1666). In addition, 
he requested that a new subsection, (d), be added to Section 
301, reading as follows (ibid.): 

The Commission, before prescribing any rules or re¬ 
quirements as to accounts, records, or memoranda, or 
as to depreciation rates, shall notify each State commis¬ 
sion having jurisdiction with respect to any public utility 
involved, and shall give reasonable opportunity to each 
such commission to present its views, and shall receive 
and consider such views and recommendations. 

This language was included as Section 302 (b) in the bill as 
enacted. 

In explaining the proposed amendments, Mr. Benton made 
it clear that they were requested because Section 301 (a) “as 
it stands” had been construed by the N. A. R. U. C. as forbidding 
“public utilities to keep any accounts except those prescribed 
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by the Federal Commission” (ibid., p. 1689). “We seek to have 
that modified”, he said, “so that it will not prevent them from 
keeping such accounts as the State commissions may require 
for State commission purposes” (ibid.). 

That Mr. Benton did not mean to authorize state commis¬ 
sions to require accounting that would exclude Federal 
Commission control or circumscribe or limit the Federal Com¬ 
mission’s accounting authority was made plain by his subse¬ 
quent testimony twice repeated on the identical proviso which 
he sought to have added to Section 15 (e) of Title I and a sub¬ 
stantially similar proviso he wanted added to Section 302 of 
Title II. The former he explained (Senate Hearings, p. 784): 

Mr. Benton. I invite your attention to the fact that 
we are not asking that any part of the authority which 
the bill as it stands would give be stricken out. 

The Chairman. I understand that. 

Mr. Benton. We are merely asking that that shall not 
be taken to disable a State commission from requiring 
some additional information. 

And again, testifying with respect to the similar proviso 
which he sought to have added to Section 302 (House Hear¬ 
ings, pp. 1666-1667; Senate Hearings, p. 754), Mr. Benton 
stated that it was proposed for the purpose of enabling state 
commissions to determine facts needed for rate-making pur¬ 
poses and that the N. A. R. U. C. was “not desirous that the 
Federal commission shall be in any way limited in its power” 
(Senate Hearings, p. 792). 

Mr. Benton’s simultaneous proposal to add Section 301 (d), 
quoted above, requiring the Federal Commission to receive and 
consider the views of the State commissions before prescribing 
its accounts and accounting requirements is confirmation of 
the fact that the Federal Commission’s authority would ex¬ 
tend to and control the basic corporate accounts, despite the 
proviso and other changes. For if the changes circumscribed 
and limited the Federal Commission’s accounting authority as 
contended by Petitioners, the state commissions would be un¬ 
affected by the Federal Commission’s accounting requirements, 
and would have no reason to be concerned with its requirements. 
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Even though Mr. Benton was wrong in his belief that Sec¬ 
tion 301 (a) before the changes prohibited the keeping of addi¬ 
tional accounts, it is clear from his explanations that as an 
astute representative of the state commissions, he preferred 
to leave no room for argument by electric utilities that the 
state commissions could not prescribe any additional account¬ 
ing requirements. But, as we have seen there was no intention 
on anyone’s part at any stage of the proceedings to prevent 
the States from requiring utilities to keep additional or sub- 
sidiaiy accounts for their own purposes. Thus, after Mr. Ben¬ 
ton had proposed the foregoing amendments and had testified 
thereon, Mr. DeVane, in a second appearance before the House 
Committee said on the bill before the Committee (z. e., without 
the Benton amendments; House Hearings, p. 2171): 

As I previously pointed out, the Interstate Commerce 
Act and the Communications Act not only confer juris¬ 
diction upon those co mmis sions to prescribe the ac¬ 
counts for the carriers and utilities subject to their juris¬ 
diction but prohibit these carriers and utilities from 
keeping any other accounts. 18 This bill does not go that 
jar but permits the States to require these utilities to 
keep such subsidiary accounting information as the 
States might desire beyond that required by the Federal 
Power Commission. [Italics supplied.] 

Although he explained that the State commissions were not 
excluded from requiring “subsidiary accounting information,” 


u Section 20 (5) of the Interstate Commerce Act provided: 

“The commission may, in its discretion, prescribe the forms of any and 
all accounts, records, and memoranda to be kept by carriers subject to the 
provisions of this Act, including the accounts, records, and memoranda 
of the movement of traffic, as well as of the receipts and expenditures of 
moneys. • • * and it shall be unlawful for such carriers to keep any 
other accounts, records, or memoranda than those prescribed or approved by 
the commission, * * (41 Stat. 493.) 

Section 220 (g) of the Communications Act provides that “it shall be 
unlawful for such person to keep any other accounts, records, or memoranda 
than those so prescribed or such as may be approved by the Commission 
or to keep the accounts in any other manner than that prescribed or ap¬ 
proved by the Commission. * * *” (48 Stat. 1079; 47 U. S. C. sec. 220 
(g) (1940)). 

876861—50-3 
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Mr. DeVane made plain that H. R. 5423 gave the Federal 
Commission “control over the accounts of’ operating utilities 
and stated that any “rewriting of the bill” should undertake 
to grant such control, which he described as “fundamental” 
{ibid., p. 2156). At the same time, Mr. DeVane stressed that 
the rate-making powers, which were limited to filling the gap 
created by the Attleboro case, were not the main purposes to 
be accomplished by H. R. 5423 ( ibid., p. 2146) and that the 
other provisions of H. R. 5423, including the accounting pro¬ 
visions, were more important. If one or the other had to be 
sacrificed, “it would be in the public interest,” he said, to leave 
out “the power over rates and” continue “the power over the 
other thin gs in the bill” {ibid., pp. 2143-2144, 2170). 

On that second appearance Mr. DeVane also emphasized 
the necessity for federal legislation to exert accounting control, 
describing the “unsatisfactory situation” of State accounting 
requirements as of the date of the hearing. Ten state com¬ 
missions had no “accounting jurisdiction whatever” {ibid., pp. 
2170-2171). Of the 29 state commissions having accounting 
jurisdiction, 15 of them had varying requirements and only 
14 of them had similar classifications of accounts in use, “with 
the result that there is no uniform body of accounting infor¬ 
mation available with reference to this industry” {ibid., p. 
2170). In contrast to “this unsatisfactory situation”, under 
the bill, he explained {ibid., p. 2171): 

# * * the State commissioners and the Federal 
Power Commission would have authority to jointly write 
the classification [of accounts] and the Federal Power 
Commission could then make it effective throughout the 
country * * * [while the States would be per¬ 
mitted] to require these utilities to keep such subsidiary 
accounting information as the States might desire be¬ 
yond that required by the Federal Power Commission. 
[Italics supplied.] 

Thus it is plain from the testimony of the draftsmen of both 
the original bill and the amendments, that, as originally drafted 
and with the proposed amendments, the intention was the 
same—to confer on the Federal Commission full control of the 
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company accounts, and permit state commissions to obtain ad¬ 
ditional information by accounting requirements, but not to 
curtail or circumscribe the Federal Commission’s authority. 

3. Senate Hearings 

With the completion of the House Hearings on April 15, 
1935, the Senate Hearings began the next day on S. 1725, the 
companion bill to H. R. 5423. Section 301 (a) was the same 
in both bills (Senate Hearings, p. 73). Witnesses appearing 
before the Senate Committee again stressed the importance 
of accounting control in cleaning up the abuses and preventing 
their recurrence. T. Justin Moore, a utility attorney, told the 
Senate Committee regulation of accounting was one of the 
most important subjects of the bill (Senate Hearings, p. 449). 

Mr. DeVane’s testimony before the Senate Committee was 
substantially the same as his testimony before the House Com¬ 
mittee. Again he stressed the fact that “insofar as rates are 
concerned” the bill merely filled the gap created by the Attle¬ 
boro case, but that the “main features of the bill are the other 
provisions that have nothing to do with rates” (Senate Hear¬ 
ings, pp. 250-251, 258). He reiterated that if a selection be¬ 
tween the control of wholesale rates and “the other provisions 
of * * * the bill” had to be made, it would be “very much 
in the public interest to drop the rates and retain the other 
provisions” {ibid., p. 258; ibid., p. 259).“ Among these other 
provisions, he listed the proposal to vest authority in the 
Federal Commission to prescribe a uniform system of accounts 
{ibid., pp. 258-259). Referring to accounting, he described 
for the Senate Committee the “bad” accounting situation which 
he had described for the House Committee (House Hearings, 
p. 2170) and repeated that “a common body of information 
from all these utilities” was greatly needed and would be se¬ 
cured by the bill which would enable the Federal Commission 
to “put into effect” a uniform system of accounts written with 
state commission cooperation (Senate Hearings, pp. 274r-275). 

" This testimony is a sufficient answer to the State Commission's reliance 
upon a statement by Mr. Wendell Willkie in testifying on the bill to the 
effect that accounting is merely ancillary to rate regulation and should 
remain in the states (State Br. 30). 
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Industry witnesses, following Mr. DeVane to the witness 
stand, construed Section 301 (a) of the proposed bill as per¬ 
mitting additional accounting requirements by the state com¬ 
missions {ibid., pp. 346-347, 450, 487-488, 506). But they 
urged that all accounting regulation be left to the States and 
that the accounting authority conferred on the Federal Com¬ 
mission should be limited to the rate-regulatory gap {ibid., pp. 
347, 487, 511). Their testimony made clear their recognition 
that Section 301 (a) as it stood was broader than that gap 
{ibid., p.511). 

In response Senator Wheeler, Chairman of the Senate Com¬ 
mittee and sponsor of the bill in the Senate, asserted that the 
proposed authority was required because State regulation had 
broken down pretty generally and that the general public was 
of that view {ibid., p. 621). He charged that in practically 
all of the States, the State commissions were not functioning 
to the fullest extent that they could, largely because of the 
influence of the power interests upon State legislatures in con¬ 
nection with appropriations {ibid., p. 483). He asserted that 
it was felt that “State regulatory commissions did not regu¬ 
late in the interest of the public”; that there are “different ac¬ 
counting systems in various States”, and that what “you ought 
to have * * * is a unified, simplified system of account¬ 
ing throughout the United States” {ibid., p. 347). 

The State commissions were defended by Commissioner 
Hooker, of the State Corporation Commission of Virginia, who 
recognized that the prevailing feeling regarding the ineffective¬ 
ness of State commissions was the explanation for some of the 
provisions of the bill. Mr. Hooker explained that many State 
commissions had inadequate appropriations; that additional 
legislation was needed; that their work had not been perfect; 
that there had been mistakes and error of judgment, and that 
some of the criticism was meritorious, and probably bene¬ 
ficial {ibid., pp. 725-726). During Mr. Hooker’s testimony, 
Chairman Wheeler stated again that most people familiar with 
State regulatory bodies know that some of them do not regu¬ 
late because they don’t have enough money or efficient men, 
and that Federal regulation was, therefore, necessary, and 
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would probably have the effect of making State commissions 
more effective (ibid., pp. 735-736). 

We are not here concerned with whether or not the view that 
the States had failed was or was not justified. What is im¬ 
portant is that legislators dealing with the problem of effec¬ 
tively eliminating the abuses and preventing them in the fu¬ 
ture held that view. What is also important is that it is a 
question of Congressional legislative policy, on which the courts 
will not substitute their judgment for that of Congress, to de¬ 
termine whether the national interests will be best served by 
allowing regulation to remain ineffectual until such time as 
the people of the forty-eight states may take steps to make it 
effectual in their respective states, or whether the national in¬ 
terests were too urgent to permit of such delay, and required 
Federal intervention. In 1935, with a fresh recollection of 
the economic crisis of 1929 and the contribution of utility financ¬ 
ing to that crisis, Congress made determinations of policy which 
it would not have initiated in 1928. 

* When Mr. Benton appeared before the Senate Committee, 
after Mr. DeVane, he proposed the same amendments to Sec¬ 
tion 301 (a) of S. 1725 as he had proposed to Section 301 (a) 
of H. R. 5423 and the addition of the same Subsection 301 (d) 
(ibid., pp. 753-754). It was on this appearance that Mr. 
Benton made his explanation of the proviso already referred 
to (supra, p. 26), showing he intended no curtailment of the 
Federal Commission's accounting powers. 

4. Senate Committee Report and Senate Debates 

The Senate Committee was the first to act. It favorably re¬ 
ported the bill, 20 with Section 301 (a) in the form subse¬ 
quently enacted into law, describing Title II as imposing “Fed¬ 
eral regulation only over those matters which cannot effectively 
be controlled by the States” (Senate Report No. 621, 74th 
Cong., 1st Sess., p. 18). The Senate Committee stated further 
that Title II “places the utilities under the regulated condi¬ 
tions which have been prescribed for the principal other na- 

"The bill, S. 2796, was a substitute for S. 1725 since it had been “so ex¬ 
tensively amended” as to make it “advisable to report a substitute bill” 
(Senate Report No. 621, p. 1). 






32 


tional utilities”, and authorizes the Federal Commission “to 
prescribe the form in which their accounts are to be kept” 
(ibid., p. 18). 

In view of the reference during the hearings to the failure of 
State commission regulation in connection with accounting, re¬ 
sulting in a need for uniform information and effective account¬ 
ing control lodged in a single agency to cure and prevent the 
accounting evils, and Mr. Benton’s explanation of the proviso 
as simply enabling the States to require “additional informa¬ 
tion”, the reference by the Senate Committee to matters 
“which cannot effectively be controlled” is particularly sig¬ 
nificant in considering the scope of the Federal Commission’s 
accounting authority. 31 This, taken together with the refer¬ 
ence to the grant to the Federal Commission as providing au¬ 
thority to prescribe, not just “accounts”, but “their accounts” 
(ibid., p. 18), meaning necessarily the accounts constituting 
the basic corporate accounts, and the description of the pro¬ 
viso as not relieving “any public utility from keeping ‘ac¬ 
counts’ required by State law”, bears out the intention to con¬ 
fer accounting control over the basic corporate accounts in the 
Federal Commission (ibid., p. 20). 

The sectional analysis of the bill in the report also bears out 
this conclusion. Section 301, the Committee stated (ibid., p. 
53), requires “every licensee and every public utility subject to 
the Act to keep its accounts in the manner prescribed by the 
Commission”, thus taking “a long step in the direction of the 
uniform accounting which is so essential in the electric industry. 
The authority of the Commission over the accounts of com¬ 
panies under its jurisdiction extends to the entire business of 
such companies, but there is an express provision that nothing 
in the Act shall relieve any company from keeping such ac¬ 
counts as it is required to keep by a State commission or by any 
requirement of State law”. The extension of the Federal Com¬ 
mission’s accounting authority to the “entire business” of the 
Company quite clearly is in keeping with power to control the 

“Company and Middle South concede “the jurisdiction of the Federal 
Commission • * • comprehends such activities of the Company as the 
State could not effectively regulate” (Co. Br. 5). 
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basic corporate accounts, thereby providing uniformity, in¬ 
formation and the effective regulation necessary to get at and 
eliminate the abuses from existing corporate accounts and pre¬ 
vent their recurrence. Cf., /. C. C. v. Goodrich Transit Co., 
224 U. S. 194, 215-216. 

On the floor of the Senate an amendment was offered by 
Senator Bailey and adopted by voice vote (79 Cong. Rec., 
p. 8859) which, if it had not been eliminated by the House 
Committee, would have given Petitioners some basis for the 
contentions they are advancing in this case. The Bailey 
amendment read as follows (79 Cong. Rec., p. 8859): 

If, with respect to * * * the method of keep¬ 
ing accounts * * * any person subject to a re¬ 
quirement of this act is also subject to a requirement of 
a statute of any State, or of a rule, regulation, or order 
of a State commission of any such State, nothing in 
this act shall exempt such person from such State 
statute, rule, regulation, or order, or impair the power 
or rights of such State or commission in the premises. 

The rejection of that amendment expressly exempting from 
the Federal Commission’s accounting control companies sub¬ 
ject to State commission accounting requirements, affords a 
clear indication of the Congressional intention not to do what 
Petitioners contend it meant to do. 

5. House Committee Report and Debates 

Section 301 (a) as it passed the Senate remained unchanged 
in the bill reported out by the House Committee; 22 Mr. Ben¬ 
ton’s proposed Subsection (d) had become Section 302 (b); 
and the Bailey amendment was omitted. 

The House debates show that it was the purpose of the pro¬ 
ponents of the bill to confer upon the Federal Commission 
authority to control the basic corporate accounts. Represent- 

” After the bill had passed the Senate it was referred to the House 
Committee, which reported a substitute, also numbered S. 2796, to the 
House of Representatives in lieu of the Senate bill (House Report No. 1318, 
74th Cong., 1st Sess., p. 1). 
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ative Lea, 23 early in the debates, explained the accounting 
authority conferred by Section 301 (a) as it appears in the 
Act. He emphasized its objectives—uniformity, reliability of 
reports and accounts to give stability and certainty to utility 
values and securities free from the suspicion of manipulation, 
deception, and watered values—saying (79 Cong. Rec., pp. 
10378-10379): 

When we come to part 3, * * One of the 
first provisions is with reference to accounts. One of 
the most important features in this measure, as I view 
it, is that referring to accounts. The theory of this 
bill is to provide a unified accounting system for the 
public utilities of the United States. It would provide 
a common language for accounting methods and mean¬ 
ings. It would help to standardize accounting methods 
and give stability and certainty to utility values. The 
commission of every State is to be invited into confer¬ 
ence on accounting matters before the rules are to be 
adopted. [Emphasis supplied.] 

Continuing, he pointed out the importance of control in the 
Federal Commission of the depreciation account. He said 
(79 Cong. Rec., p. 10379): 

The depreciation account has been one of the most 
common means for the concealment of profits, conceal¬ 
ment of losses, and the concealment of illegitimate trans¬ 
actions. The uncontrolled depreciation account has 
been a common means of concealing or misrepresenting 
the true conditions of a company. A fight may be made 
in committee when this section is reached to try to 
destroy this feature of the bill. However, it is one of 
the most essential features if we want honest regulation. 

Concluding, he stated (ibid.): 

The plan this bill proposes for accounting contem¬ 
plates an accounting system that in every respect shall 


** Portions of Representative Lea's explanation are quoted with approval 
by Company and Middle South (Co. Br. 311 note 11). Representative Lea 
was a member of the House Committee on Interstate and Foreign Commerce. 
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be faithful to the facts and one which shall prevent 
concealment and deception through the manipulation 
of accounts. 

• • • • • 

* * * These provisions, if rightly and sanely ad¬ 
ministered, will give greater credence to what public 
utilities do; it will make their reports and their accounts 
reliable; it will add to the value of their stocks and their 
securities; such stocks and securities will be founded 
more certainly and more securely on real values and 
freer from the suspicion of manipulation, deception, 
and watered values. 

Representative Cole’s 24 explanation, made the same day, 
was in the same vein as Representative Lea’s. Again empha¬ 
sizing uniformity, his remarks made particularly clear that 
the acounting provisions were not limited to the interstate or 
any other limited part of the business of the companies subject 
to the Act. Representative Cole said: 

* * * After many weeks of hearings on the entire 
bill subcommittees were appointed, and I was assigned 

to the committee dealing with * * * title II 

« • * 

• 

* * * I want to discuss at some length that part of 
the bill with which I have been most intimately associ¬ 
ated in its preparation and final draft as you now find it 

(79 Cong. Rec., p. 10383). 

• « * • * 

* * * A uniform system of accounting is estab¬ 
lished, and because of the demand therefor and the 
admission on the part of most everyone that such is 
advisable, the provisions therefor will very likely be re¬ 
quired of companies now subject to State regulation 
because of a small fraction of their business being under 
the Federal Commission . We have thought this advis¬ 
able because it is most necessary to have uniformity in 
accounting as well as depreciation instead of dif- 

** Representative Cole was a member of the Committee. 
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ferent methods. This provision will be followed, in my 
! judgment, by the adoption by the State commission of 
such uniform method as the Federal Power Commission 

will prescribe (79 Cong. Rec., p. 10384). 

***** 

* * * The bill before us, as reported by the com¬ 
mittee, is not perfect, but it is a far-reaching step in 
the right direction and will accomplish in the end all 
l of those necessary and essential things said to be, and 
found to be, advisable to eliminate the abuses of the 
past and assure, so far as this industry is concerned, 
and the many ramifications of its activities, a certain 
security for the future (79 Cong. Rec., p. 10389). 

In the face of such explicit treatment of an issue that had 
previously been thoroughly debated and considered it will not 
do to assume, as the State Commission would have it, that all 
intention to vest accounting control in the Federal Commis¬ 
sion was contingent upon and limited to cases in which the 
state commissions might elect to restrict their accounting orders 
to memorandum accounts, as the State Commission does when 
it says (State Br. 29): 

Much of the language in the committee reports and de¬ 
bates on this bill is, when properly analyzed, not rele¬ 
vant to the question here presented because such state- 
l ments go no further than to establish the fact that, when 
supplementary or memoranda accounts are adequate 
for State purposes, the Federal Commission may then 
exercise paramount control over the basic accounts. 

That the State Commission has some misgivings as to the anal¬ 
ysis it suggests, appears from the fact that, in the next breath, 
it asks this Court to consider the legislative statements as in¬ 
applicable or irrelevant because, in the State Commission’s 
opinion, they did not, but should have, recognized that “exclu¬ 
sive authority over accounts by the Federal Commission will 
result in serious impairment of State power” (State Br. 29-30). 
That is, of course, an argument as to the wisdom, not the 
meaning, of what Congress did. 
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During the debates an amendment was offered by Repre¬ 
sentative Woodrum 25 which, like the Bailey amendment in the 
Senate (79 Cong. Rec., pp. 10574-10575), would have ex¬ 
empted companies subject to State commission accounting 
requirements from the requirements of the Federal Commis¬ 
sion. The proposal of that amendment, so far as accounting 
was concerned, shows that at this late stage in the legisla¬ 
tive history of the bill, Section 301 (a), with the N. A. R. U. C. 
proviso and other changes in it, was not deemed to permit 
state commissions to supersede the Federal Commission’s ac¬ 
counting control. In explanation of his proposed amendment 
Representative Woodrum asserted that “many students of 
this legislation” do not think “that the bill does” as much as 
it should to “protect State jurisdiction” (79 Cong. Rec., pp. 
10574-10575). “The Association of State Utility Commis¬ 
sioners”, he explained, “has made quite a careful study of 
the matter and I think I may say without contradiction that 
every State utility commission, practically, feels that unless 
this amendment is adopted, their jurisdiction over matters 
purely within their own borders is going to be seriously af¬ 
fected and interfered with” (ibid.). 2 * ** 

Representative Lea opposed adoption of the amendment on 
the grounds that control of the accounts by the Federal Com¬ 
mission was essential to effective regulation. In opposing it, 
he said (ibid.): 

Mr. Chairman, I most sincerely hope this amendment 
will not be adopted. It would largely destroy the use¬ 
fulness of the Federal regulation this bill gives to 
the Federal Power Commission. We cannot have effec¬ 
tive regulation unless we give that Commission the - 
power to get information and give it control over ac¬ 
counts and valuations. The amendment offered by the 
gentleman from Virginia [Mr. Woodrum] would de- 

* Representative Woodrum was not a member of the House Committee. 

** Representative Woodrum’s statement quoted by the State Brief (p. 33) 
was part of this statement and was made in support of this amendment. 
The full context as well as the subsequent elimination of the Woodrum 
amendment is a complete answer to the State Commission's reliance on 
the quoted excerpt 
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stroy effective control over the accounts and over de¬ 
preciation accounts in particular of these utility com¬ 
panies. It would compel the Federal Government to 
accept State valuations, made in some instances without 
adequate information and sometimes in total disregard 
of the rights of the people of other States whose in¬ 
terests, rates, investors, and consumers axe involved . 

One of the main difficulties in regulatory control from 
which we have suffered in the last few years has been 
lack of an accounting system that was faithful to the 
facts. A vote for this amendment will be against im¬ 
proving this deplorable situation. A common practice 
has been to use depreciation accounts to conceal profits, 
to conceal losses, and to entirely misrepresent the status 
of a company to people who might be interested. This 
committee has been more than kind to the State com¬ 
missions in the provisions of this bill. 

***** 

Mr. Cole of Maryland. Is it not a fact that this very 
amendment was offered in the main committee and also 
in the subcommittee and was fully considered and re¬ 
jected? Is it not also true that, aside from requiring 
a uniform accounting and depreciation system by pub¬ 
lic utilities subject to this bill, every right of the States 
had been fully preserved by this bill? 

Mr. Lea of California. That is true. * * * 2T 

We have quite a variety of laws and regulations in the 
States, some good, some bad, some utterly indifferent, 
some applying to certain subjects and not to others. 
So if we adopt the amendment offered by the gentleman 
from Virginia, the effect will be that for the purposes of 

* General statements in the legislative history, not specifically referring 
to accounting control, to the effect that the federal regulation provided does 
not supersede state commission authority, but assists and helps State regu¬ 
lation (Co. Br. 2S-20; State Br. 32-34), have clear reference to other types 
of regulation which the federal regulation “assists” by providing a sound 
accounting basis for such State regulation without denying to the State the 
power to obtain other accounting data. With respect to rate regulation, in 
particular, the N. A. R. U. C. naturally remembered the development of the 
Shreveport doctrine. House Hearings, p. 1611. 
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Federal regulation we will adopt the poorest standards 
in the United States for valuation, for instance, for con¬ 
trol of accounts, and for reports on which the commis¬ 
sion must depend as a basis for its action. 

So I sincerely hope the Members of the House who 
are about to pass a bill that will tend greatly to remedy 
the evils that have been inflicted upon the country in 
recent years will not in the closing sections of this bill 
adopt an amendment which will cripple the usefulness 
of the Federal power commission in attempting to carry 
on the important work we are about to assign it. 

The Woodrum amendment was nevertheless adopted and 
the bill, as passed by the House and sent to the Senate, con¬ 
tained it as well as Section 301 (a) in its present form (ibid.). 
At this stage then, control of the accounts had been withheld 
from the Federal Commission, and if the amendment had not 
been eliminated before final passage of the bill, Petitioners 
could not be denied their claims. 

6. Conference and Final Passage 

When the House bill was returned to the Senate, Senator 
Wheeler read a letter from the Federal Power Commission 
commenting on the Woodrum amendment, as justification for 
sending the bill to conference. In that letter the Commission 
stated that the “effect of this amendment is to take from the 
Federal Power Commission much of the jurisdiction conferred 
upon it in other sections of the bill” and “makes all of Title 
II (Parts 2 and 3 of the present Federal Power Act) * * * 
substantially unworkable” (79 Cong. Rec., pp. 10838-10839). 

So the bill was sent to conference. When it emerged, the 
Woodrum amendment was out. The conference measure was 
adopted and the bill enacted and approved in its present form 
(House Report No. 1903, Conference Report, 74th Cong., 1st 
Sess., p. 75). 

Thus the last act in the legislative history was the rejection 
for the fourth time of an effort to write the Act a$ Petitioners 
now ask this Court to read it. 

From the foregoing consideration of the evils being dealt 
with; from the specifically declared intentions of the drafts- 
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men not only of the original bill but also of the amendments; 
from the explanations of the Chairmen of the committees of 
both Houses of Congress who were also the sponsors of the 
bill; and from the arguments of the proponents of federal 
accounting control and the amendments unsuccessfully pro¬ 
posed by the opponents thereof, only one conclusion is possible: 
Congress intended the Federal Power Commission to control 
the basic corporate accounts without any power in the state 
commissions to supersede that control. 

B. The Statute Vests Control Over Basic Corporate Accounts 
for Entire Business in the Federal Commission 

An examination of the provisions of the Act confirms what 
the legislative history has shown, for it shows that federal 
accounting control of the basic corporate accounts was pro¬ 
vided not only as an essential aid to the administration and 
enforcement of the other regulation provided in the Act but 
as a means of regulation in itself—what has been referred to 
as “regulation by the informatory process.” Cf., Electric Bond 
Co. v. S. E. C. y 303 U. S. 419, 436-438. In both of these 
aspects it was necessarily directed to the basic corporate ac¬ 
counts, and not merely to a part of such accounts as Petitioners 
would have it, or memorandum accounts. 

1. Accounting as Regulation by the Informatory Process Extends to 
Basic Corporate Accounts for Entire Business 

The terms of the accounting sections (Sections 301 and 302), 
particularly when read in the light of the legislative history, 
disclose that the regulation there provided for is more than a 
census-taking of accounting data; it is to monument the ac¬ 
counting facts, to record in the basic corporate accounts, after 
opportunity for hearing, data showing the financial results of 
the company’s operations so that it can confidently be relied 
upon by those who must perforce look to those accounts for 
their guidance or who normally do so. 28 

* Others having authority to obtain other data and hence free to dis¬ 
regard the basic corporate accounts If they wish to do so, like raving 
authorities or state regulatory agencies fixing rates, are of course not 
constrained to use the data in the basic corporate accounts. As we have 
shown. Section 301 (a) was never intended to compel them to do so and 
the proviso was intended to make that doubly sure, as to State commissions. 
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Four provisions of the sections may be cited as showing the 
Congressional purpose to direct federal accounting regulation 
to the basic corporate accounts and make it more than a method 
of obtaining information to aid the administration of the other 
regulatory provisions of the Act. 

The first is the last clause of Section 301 (a) giving the Com¬ 
mission the power to “suspend a charge or credit pending sub¬ 
mission of satisfactory proof in support thereof.” In only one 
other place in the Act is such an extraordinary stay power given 
to the Commission, and that is in Section 205 (e) where the 
Commission is authorized to suspend rate increases for a period 
of five months pending hearing on the reasonableness of the 
increased rate. Both powers of suspension are accompanied 
by provisions casting on the company the burden of justifying 
the suspended action. And both powers have their justifica¬ 
tion in their necessity for the protection of those whose interests 
are affected, pending adjudication of the questions involved. 
Certainly that is true of the rate suspension power. Director 
General v. Viscose Co., 254 U. S. 498, 501-502; Compare, 
Mississippi River Fuel Corp. v. F. P. C., 121 F. 2d 159, where 
a suspended increase was disallowed and the disallowance 
affirmed for failure to discharge the burden of proof. 

That the same thing is true of the power to suspend account¬ 
ing entries is clear from the legislative history showing that 
Congress intended the basic corporate accounts to be a reliable 
record, one on which investors, for example, might rely with 
confidence (supra, pp. 19,22-23,34-35,38). In order for that to 
be true it is essential that the Commission be enabled to suspend 
questioned entries so they shall not, by appearing in the basic 
corporate accounts, mislead those looking to them for guidance. 

If Congress had intended the accounting powers only as a 
means of obtaining accounting information to aid the Com¬ 
mission in carrying out certain other provisions of the Act, 
as Petitioners claim, there would have been no occasion for 
Congress to provide such a power of suspension. For the Com¬ 
mission could have obtained all the accounting information 
it needs for its own purposes by merely questioning accounting 
entries, putting the burden on the company to justify them, 
and making any needed corrections in the accounts it relies 
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upon. Clearly the Commission was given the suspension 
power for the purpose, not of protecting itself from being 
misled, but for the purpose of providing an accurate record 
of financial condition to which all persons could look, who 
perforce must or in normal course do rely on the basic corpo¬ 
rate accounts. 

The second is the requirement of notice and opportunity to 
be heard before the Commission may determine the accounts 
in which particular outlays and receipts shall be entered, 
charged, or credited. If the accounts so referred to were not 
the basic corporate accounts, entries therein would not be 
adjudicative of rights and the statutory safeguard of notice and 
hearing would have been unnecessary. 

The third provision of the accounting sections showing that 
Congress intended accounting regulation to be a means of 
regulation in and of itself and not merely an incident to other 
regulation, is the last sentence of Section 302 (a). That sen¬ 
tence expressly provides that “a state commission” may “de¬ 
termine * * * the percentage rate of depreciation to be 
allowed * # * for the purpose of determining rates or 
charges.” That this sentence was intentionally limited to al¬ 
lowances for rate making so as not to permit state commis¬ 
sion interference with the basic corporate accounts is shown 
by its legislative history. For one of the changes in its word¬ 
ing as enacted, from the original proposal by Mr. Benton on 
behalf of the N. A. R. U. C., was to eliminate his language which 
would have permitted state commissions to determine the 
amounts to be “charged”, as well as those they would allow. 28 
Thus the legislative revision of Mr. Benton’s proposal con¬ 
firms the deliberate intention of Congress to accomplish the 
result we have described. 

The fourth provision in the accounting sections showing that 
they were intended to provide federal control over the basic 

"House Hearings, p. 1666; Senate Hearings, p. 754. “Charges” for de¬ 
predation would, of course, refer to the amounts entered by the corporation 
In Its accounts; “allowances”, to regulatory commission computations in 
fixing rates. See also the explanations of Representatives Lea and Cole 
(79 Cong. Rec., pp. 10379, 103S4); compare Mr. Benton's explanation of 
his original proposal (House Hearings, p. 1689). 
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corporate accounts, is Subsection 302 (b). That subsection, 
originally proposed by Mr. Benton on behalf of the 
N. A. R. U. C. 30 requires the Federal Commission to notify each 
state commission before prescribing rules and requirements 
under Sections 301 or 302, give it reasonable opportunity to 
present its views, and to receive and consider its views and 
recommendations. Such a provision is plainly understandable 
only if it were the intention to give the Federal Commission 
accounting control of the basic corporate accounts, for it would 
not have been either necessary or appropriate if the Commis¬ 
sion’s accounting powers under those sections were not in¬ 
tended to run to the basic corporate accounts. 

In view of these explicit provisions of Section 301 (a), Kirsch- 
baum Co. v. Walling , 316 U. S. 517, relied upon by Petitioners 
(Co. Br. 14, 34-35; State Br. 46) is inapplicable. Hartford 
Electric Light Co. v. F. P. C., 131 F. 2d 953, 965-966 (C. A. 2). 

2. The Federal Accounting Regulation As an Aid to Other Regulation 
Extends to Basic Corporate Accounts for Entire Business 

The provisions of the Act show that the Federal Commis¬ 
sion was given accounting control of the basic corporate ac¬ 
counts not only for the purpose we have just referred to {supra, 
pp. 40-43), but also as an aid to other types of regulation pro¬ 
vided for in the Act which are of such nature as to require that 
the accounting for the entire business in the basic corporate ac¬ 
counts be subject to federal supervision and control. This is 
partially recognized by Petitioners’ concessions, but their at¬ 
tempts to limit the basic accounts, which they concede are sub¬ 
ject to federal control, to licensed project costs and costs of 
facilities used exclusively for interstate transportation and sale 
of electric energy (Co. Br. 14,25,38-39; State Br. 7,15,28) are 
without basis in the terms of the Act. 

a. The Provisions of Section 301 (u) Are Not Limited to Part of the Basic 
Corporate Accounts or Part of the Entire Business 

The broad terms of the affirmative grant of accounting 
regulatory powers in Section 301 (a) are in themselves suffi- 

* Section 301 (d) to the bUl as it then stood. House Hearings, p. 1666; 
Senate Hearings, p. 754. 
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cient to show that they run to the basic corporate accounts for 
the entire business of the regulated companies. Thus the Com¬ 
mission is first authorized to prescribe “accounts”, “records”, 
etc., which the regulated companies must “ m a k e, keep, and 
preserve”. This grant is stated to include accounts, records, 
etc., of “distribution”, to mention but one of the phases of 
electric utility business explicitly named, which is outside the 
subjects to which Petitioners seek to confine the Commission’s 
accounting powers. The Commission is next authorized to 
prescribe a “system of accounts”. The language of this grant 
is similar to that of the Arkansas Statute (see State Br. Ap¬ 
pendix A, p. 3) which Petitioners interpret (Co. Br. 24-25; 
State Br. 14) as broad enough in itself to confer regulatory con¬ 
trol over the basic corporate accounts of the Company’s entire 
business. Finally the section authorizes the Commission, after 
notice and opportunity for hearing, to “determine by order 
the accounts in which particular outlays and receipts shall be 
entered, charged, or credited.” This power is not limited to 
accounts in the prescribed system, not limited to accounts of 
a memorandum nature or kept for particular purposes, not 
limited in any way which would prevent it from applying to 
any entry in any of the basic corporate accounts of the Com¬ 
pany, for any aspect of its business. 

This grant of accounting authority has been described as 
“summary and unlimited” ( Alabama Power Co. v. F. P. C., 
75 U. S. App. D. C. 315, 320; 128 F. 2d 280, 285-286; cert, de¬ 
nied 317 U. S. 652), “unlimited” ( Northwestern Electric Co. v. 
F. P. C., 125 F. 2d 882, 886 (C. A. 9)), and “comprehensive” 
(California Oregon Power Co. v. F. P. C., 150 F. 2d 25, 27 (C. 
A. 9), cert, denied 326 U. S. 781). Petitioners’ attempt to limit 
and qualify it is not only in conflict with those descriptions of 
the grant but is also in conflict with the decisions upholding the 
Commission’s Uniform System of Accounts. For that system 
applies to the entire business of the regulated company and 
contemplates no differentiation in its application, such as would 
make it apply only in part to the basic corporate accounts. In 
Northwestern Co. v. F. P. C. (321 U. S. 119), the Supreme 
Court said (at pp. 122-123): 
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The C ommissi on’s power to prescribe a uniform sys¬ 
tem of accounting and to require Northwestern to keep 
accounts accordingly is not open to doubt. Its action 
was fully justified by the Act, * * * the rele¬ 
vant provisions of which are within the legislative 
power. * * * 

See also Northwestern Electric Co. v. F. P. C., 125 F. 2d 882 
(C. A. 9), a prior case in which no petition for certiorari was 
filed, upholding the Uniform System of Accounts. 

Nor does the proviso, upon which Petitioners’ reliance is 
placed, cut down the affirmative grant of power to the Com¬ 
mission. 31 The legislative history, as we have seen (supra, 
pp. 18-40) makes plain that the apparent meaning of the 
proviso, as adding to the regulated company’s accounting duties 
where additional accounts are required by a state commission, 
is the intended meaning, and that there is no basis whatever for 
reading the proviso as conferring upon State commissions the 
power to supersede the federal regulation by asserting exclusive 
accounting control in derogation of the Congressional purpose 
to provide a national uniform system of accounts. As the 
Supreme Court said in Spokane <& Inland R. R. v. United States 
(241 U. S. 344,350): 

* * * so [to] treat the Act would be in plain 
disregard of the elementary rule requiring that excep¬ 
tions from a general policy which a law embodies should 
be strictly construed * * *. 

See also Piedmont & Northern Ry . v. I. C. C., 286 U. S. 299, 
311-312; United States v. McElvain, 272 U. S. 633, 639. 

Furthermore it may be noted that the proviso, in marked con- 

“ The Company’s reliance (Co. Br. 27) upon the language of the last 
clause of Section 201 (a) of the Act (“* * * such Federal regulation, 
however, to extend only to those matters which are not subject to regulation 
by the States”) was disposed of when the Supreme Court held that “this 
limitation is directed at generation, transmission and sale rather than the 
corporate financial arrangements of the utilities engaged in such production 
and distribution.” Jersey Central Co. v. F. P. C., 319 U. S. 61, 74; Con¬ 
necticut Co. v. F. P. C., 324 U. S. 515, 525; Northicestem Electric Co. v. 
F. P. <7., 125 F. 2d 882, 885; Hartford Electric Light Co. v. F. P. 131 F. 2d 
953,964, cert, denied 319 U. S. 741. 
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trast to the sweeping terms of the affirmative grant, is limited 
to “accounts, memoranda, or records.” It does not extend to 
complete “books” of account or to a “system of accounts” and 
it does not pertain to any power to “determine by order the 
accounts in which particular outlays and receipts shall be 
entered, charged, or credited” which might be asserted by a 
state commission. This failure to use language which would 
plainly say what Petitioners claim the proviso should be inter¬ 
preted as saying is accentuated by the fact that Congress knew 
full well how to make the Federal Commission’s powers con¬ 
tingent upon absence of State regulation, when it intended to 
do so. Compare Section 204 (f). The language of section 
301 (a), in the light of the purposes of the section and its legis¬ 
lative history, make plain that it did not intend to give state 
commissions the power to supersede Federal Commission 
accounting control. 

b. Other Regulation Provided by the Act Requires Accounting Control 
Extending to Basic Corporate Accounts for Entire Business 

Although Petitioners recognize that the nature of some of 
the Commission’s regulatory functions is such as clearly to 
require that the Commission’s accounting powers run to the 
basic corporate accounts, they fail to recognize that the corpo¬ 
rate accounts necessarily involved in those functions are not 
limited to costs of licensed project and facilities used exclusively 
in interstate commerce. Likewise they overlook numerous 
other regulatory functions which also require that the Commis¬ 
sion’s accounting control apply to the basic corporate accounts, 
and which individually or in the aggregate, involve such 
accounts for the entire business. 

Both the Company and the State concede Federal Commis¬ 
sion accounting control of the basic corporate accounts for 
hydroelectric projects licensed under Part I of the Federal 
Power Act, as we have stated above. The State Brief says 

(p. 28): 

The State Commission concedes that the Federal Com¬ 
mission has the exclusive power to control the basic, 
corporate accounts in regard to the Company’s licensed 
hydro-electric plants * * *. 
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The Company concurs in the concession (Co. Br. 25) and spe¬ 
cifically includes in the concession facilities used exclusively in 
the transmission and sale of energy for resale (presumably 
meaning in interstate commerce) (ibid., pp. 14, 25, 38-39). 

That the scope of the statutory duties of the Commission 
with respect to licensed project accounting is very much 
broader than Petitioners imply was indicated by this Court’s 
opinion in Alabama Power Co. v. F. P. C. (75 U. S. App. D. C. 
315, 322-323, 128 F. 2d 280, 287). Without repeating all that 
is there referred to we need point out only one or two examples 
of functions in the discharge of which the Federal Commission 
must make determinations running to the licensee’s entire 
operating, depreciation, and other expense accounts, and, there¬ 
fore, necessarily to the accounts for the entire business. As 
the Court noted, the Commission, in fixing and determining 
net investment in the licensed project under Section 4 (b), 
must deduct from cost (Section 3 (13)): 

* * * the sum of the following items properly al¬ 

located thereto, if and to the extent that such items 
have been accumulated during the period of the license 
from earnings in excess of a fair return on such invest¬ 
ment: (a) Unappropriated surplus, (b) aggregate credit 
balances of current depreciation accounts, and (c) ag¬ 
gregate appropriation of surplus or income held in amor¬ 
tization, sinking fund, or similar reserves, or expended 
for additions or betterments or used for the purposes 
for which such reserves were created. * * * 

Other duties with respect to licensed projects are equally 
pervasive in the accounting functions involved, such as the fix¬ 
ing of annual charges for the expropriation to the government 
of excessive profits (Section 10 (e)). See also Sections 10 (d), 
14, 16. 

The Company’s attempts to limit the Section 301 (a) powers 
to the facilities involved in the exercise of the Commission’s 
rate regulatory powers, overlook other specific functions vested 
in the Commission. Sections 203, 204, 205, 206, 302 (a). 

Thus, in Section 302 (a) the Commission is authorized to 
“* * * require licensees and public utilities to cany a 
proper and adequate depreciation account * * * [and 
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to] ascertain and determine, and by order fix, the proper and 
adequate rates of depreciation of the several classes of prop¬ 
erty of each licensee and public utility. * * And the 
Section specifically prohibits the companies charging any de¬ 
preciation other than the amounts prescribed by the Commis¬ 
sion. State commissions are limited, as we have shown, to 
making allowances as to depreciation for the purposes only 
of fixing rates {supra, pp. 26,34,42). 

The Company’s contentions in this case therefore, would lead 
to the absurd result that certain basic corporate accounts are 
to be kept in accordance with state requirements, but the de¬ 
preciation account, although inextricably related to those ac¬ 
counts, must be kept in accordance with the Federal Commis¬ 
sion’s requirements. Such an accounting monstrosity would 
create the very confusion and uncertainty which it was the pur¬ 
pose of the Act to avoid {supra, pp. 19, 22-23, 34-35, 38). 

Finally we may refer to the provision of Section 305 (a) 
making it “unlawful for any officer or director of any public 
utility * * * to participate in the making or paying of 
any dividend of such public utility from any funds properly 
included in capital account.” Clearly this section requires 
that the Federal Commission have current information of the 
kind which can only be provided through accounting control 
so that it can, in the event of a violation, promptly and easily 
detect it and take steps under Section 309 to “issue * # * 
such orders, rules, and regulations as it may find necessary 
or appropriate to carry out the provisions of this Act”, or under 
Section 314 (a) to enjoin the violation or to transmit evidence 
of the violation to the Attorney General for prosecution, or 
under Section 315 to impose a forfeiture. Such accounting 
control would of necessity have to run to the entire business 
of the corporation for in no other way can it be determined 
whether dividends are being declared out of capital. Sanders, 
Hatfield and Moore, A Statement of Accounting Principles 
(1938), p. 93. 

But this section further requires that the Federal Commission’s 
accounting control run to the basic corporate accounts both as a 
measure of promoting voluntary compliance with the require¬ 
ment and facilitating investor appraisal of corporate dividend 
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policies in the light of that requirement. Only by reflecting 
all adjustments properly required by the Commission in the 
basic corporate accounts and only by holding that the Com¬ 
mission’s power to suspend accounting entries until the Com¬ 
pany has justified them runs to the basic corporate accounts 
will there be assurance that boards of directors, in declaring 
dividends, will do so upon a basis consistent with that which 
the Commission will use in administering and enforcing the 
prohibition. For, as the record in this case makes plain, it 
is the basic corporate accounts upon which corporate repre¬ 
sentations of financial condition are based (III App. 1226- 
1231, 1233). Furthermore only in that way can investors, 
who look to the corporate financial statements based on those 
accounts, appraise the corporation’s dividend policies on a 
basis consistent with that the Federal Commission will use. 
As Company accounting witness Bell testified (II App. 890): 

Q. Whether the memorandum accounts are satisfac¬ 
tory requires a consideration of whether the Commission 
can discharge its responsibilities respecting the payment 
of dividends if it has such responsibilities. Isn’t that so? 

The Witness. Well, I suppose that if this Commission 
in question has a duty to control the dividend paid by 
the company and if the ability of the company to pay ' 
dividends is seriously affected by any difference between 
the accounts in question, between the so-called official 
accounts and memorandum accounts, then the Com¬ 
mission would have a serious job on its hands of deter¬ 
mining what it should do with respect to enforcing or 
implementing its responsibility for dividends. 

C. The Decisions Uphold Federal Commission’s Control of 
Basic Corporate Accounts for Entire Business 

The foregoing analyses of legislative history and of the terms 
of the statutory provisions are confirmed by the uniform de¬ 
cisions of the courts rejecting the same contentions as Peti¬ 
tioners advance here. 

The two cases involving Northwestern Electric Company, 
another Bond and Share System company, have already been 
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touched on (supra, pp. 44 4 5). That company was ordered to 
eliminate a “write-up” of $3,500,000 from its books of account 
by the application annually of all of its net income, after pay¬ 
ment of the dividends on its preferred stock, to the disposition 
of that write-up, until it should have been fully extinguished. 
The $3,500,000 was the remainder of an original amount of 
$10,000,000, after $6,500,000 had been eliminated by State 
commission order and State court decree which directed the 
recording and retention of the remaining $3,500,000 in North- 
western’s accounts. Before the Federal Commission counsel 
for Northwestern had advanced the same contention as coun¬ 
sel for Arkansas Power & Light Company advanced here, as 
the Commission’s opinion discloses (Northwestern Electric 
Company, 2 F. P. C. 327, 330, 36 PUR (NS) 202, 206): 

The company contends its general corporate and 
other fundamental accounts and records are not within 
the purview of section 301 (a) of the Federal Power Act, 
but, on the contrary, that the State regulatory authori¬ 
ties alone have comprehensive accounting and other 
supervision over its affairs. * * * 

The Federal Commission there answered that contention by 
saying (2 F. P. C. at pp. 331-332, 36 PUR (NS) at p. 207): 

In view of the provisions of the Federal Power Act 
and the decisions of the United States Supreme Court, 
there can be no doubt about our authority to require the 
company to keep general corporate and other funda¬ 
mental accounts and records covering its entire electric 
utility business in conformance with the provisions of 
our system of accounts. 

On review of that order by the Court of Appeals for the 
Ninth Circuit the company repeated its contention (North¬ 
western Electric Co. v. F. P. C., 125 F. 2d 882, No. 9756, Main 
Brief for Petitioner, p. 8). But that Court rejected the con¬ 
tention in the following language (125 F. 2d at p. 886): 

Petitioner also contends that Congress did not in¬ 
tend to grant to the Commission authority which could 
be exercised by the States with respect to accounting 
matters. The arguments in support of this contention 
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need not be repeated, for the language itself discloses 
the Congressional intent. It authorizes the Commis¬ 
sion to “prescribe a system of accounts to be kept by li¬ 
censees and public utilities”. The authority is unlim¬ 
ited, * * # . The mere fact that the Commission’s 
authority over other things may be limited in the act, 
does not show that the authority over the subject in 
controversy is also limited. There is no good reason for 
reading into the language a limitation. We think that 
if Congress had intended such grant of authority to be 
limited, it would have been as specific in the limitation 
as it was in the grant. 

Certiorari was not applied for. 

Prior to the initiation of that review the Federal Commission 
had granted rehearing on the part of its order which had pre¬ 
scribed the method of eliminating the “write-up” of $3,500,000 
and had stayed that part of its order. That aspect of the order 
was not involved, therefore, on the first review by the Ninth 
Circuit. 

Following the Court’s decision the Federal Commission is¬ 
sued a second order reaffirming the requirement for the elim¬ 
ination of the $3,500,000. That order was affirmed by the 
Court of Appeals (Northwestern Electric Co. v. F. P. C., 
134 F. 2d 740 (C. A. 9)) and on certiorari Northwestern re¬ 
peated its contention before the Supreme Court, arguing 
{Northwestern Co. v. F. P. C., October Term, 1943, No. 195, 
Reply Brief for Petitioners, p. 25) that “the law of the State 
of Washington shall control the fundamental corporate books 
of account of Northwestern” and not “the Federal Power Com¬ 
mission system of accounts.” 

The Supreme Court answered: 

The Commission’s power to prescribe a uniform sys¬ 
tem of accounting and to require Northwestern to keep 
accounts accordingly is not open to doubt. Its action 
was fully justified by the Act, the relevant provisions 
of which are within the legislative power (321 U. S. at 
pp. 122-123). 

# • • § * 
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The question is whether the write-up must be written 
off the books in some manner (321 XJ. S. at p. 123). 

***** 

Nothing in the statute or the order prevents North¬ 
western keeping other accounts if it so desires which 
will give information with regard to estimated present 
appreciated value of its assets (321U. S. at pp. 124—125). 

And only recently in F. P. C. v. East Ohio Gas Co., 338 U. S. 
464, the Supreme Court sustained the Federal Commission’s 
order requiring East Ohio to reclassify all of its basic corporate 
accounts in accordance with the requirements of the Federal 
Commission’s Uniform System of Accounts prescribed for na¬ 
tural gas companies, 32 in the face of the claim that East Ohio 
is subject to complete regulation by the State of Ohio and its 
various agencies. East Ohio filed a petition for rehearing on 
the ground, among others, that (Petition for Rehearing, No. 
71, October Term, 1949, pp. 2-3): 

* * * the decision herein requires modification to 
restrict the general accounting and report orders of the 
Federal Power Commission to the portion of East Ohio’s 
property which the decision holds is involved in “trans¬ 
portation” and “interstate commerce” in “East Ohio’s 
high-pressure pipe lines.” Otherwise the decision per¬ 
mits Federal Power Commission jurisdiction to extend 
to the great bulk of East Ohio’s property which the 
opinion recognizes is clearly excluded from such 
jurisdiction. 

Rehearing was denied February 20, 1950 (No. 71, October 
Term, 1949). 

Circuit Court decisions, both before and after the Supreme 
Court’s decision in the Northwestern case, took a similar posi¬ 
tion on the Federal Commission’s accounting control. 

Thus this Court considered the question in Alabama Power 
C6. v. F. P. C. (75 U. S. App. D. C. 315,128 F. 2d 280). There 

" The requirements of that system of accounts are identical with those of 
the Federal Commission’s system of accounts involved in this case. Com¬ 
pare 18 C. F. R. 1013-2 with 18 C. F. R. 2013-2. 
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the Federal Commission had refused to allow certain amounts 
recorded in the company’s corporate books of account as part 
of the cost of its Mitchell Dam licensed project and ordered 
the disallowed amounts removed from the books by charges 
to surplus (128 F. 2d at p. 284, 75 U. S. App. D. C. at p. 319). 
The company contended that because “its accounts, securities, 
books, rates and services are all regulated by the Alabama 
Public Service Commission,” the Federal Commission’s “juris¬ 
diction over the Company’s accounts is limited to those matters 
in which it is not subject to regulation by the State Commis¬ 
sion” (128 F. 2d 284r-285,75 U. S. App. D. C. 319-320). Refer¬ 
ring to the provisions of Section 301 (a) of the Act, among 
other provisions, and to the decisions in the Northwestern 
case, supra (125 F. 2d 882), and Northern States Power Co. v. 
F. P. C. (118 F. 2d 141 (C. A. 7)), discussed below, this Court 
rejected the contentions in the following terms (128 F. 2d 
285-286,75 U. S. App. D. C. 320-321): 

The language of the statute and the clearly stated 
powers and duties of the Commission leave no doubt 
that, while a division of authority between it and ap¬ 
propriate state agencies is contemplated, so far as 
concerns regulation, the Commission is vested with sum¬ 
mary and unlimited powers over the accounts of its 
licensees to the extent necessary to insure proper per¬ 
formance of its duties. If the State, in the proper 
performance of its duties wishes to require the keeping 
of a separate set of books no doubt it can do so. And if 
the Company wishes to keep a third set for its own pur¬ 
poses there seems to be nothing in the law to prevent 
it from doing so. But two things are certain: (1) The 
statute clearly contemplates that the Commission may 
require the licensee to establish and maintain accounts; 
(2) the licensee must allow the Commission to have 
access to all accounts which it does keep. [Footnotes 
omitted.] 

The Court of Appeals for the Seventh Circuit in Northern 
States Power Co. v. F. P. C., 118 F. 2d 141, rejected the con¬ 
tention that the corporate books of account were beyond the 
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reach of the Federal Commission’s accounting jurisdiction. 
The Court said (118 F. 2d 143): 

* * * Petitioner, however, complains of that part 

of the order which directed that the amount disallowed 
be charged off the books of petitioner, in accord with 
the pertinent provisions of the Uniform System of Ac¬ 
counts prescribed by the Commission. In other words, 
petitioner insists that the Commission has no power to 
direct that items of cost admittedly not a part of 
its net investment be stricken from its books of 
account. * * * 

***** 

If the Commission is intelligently to exercise its ex¬ 
tensive regulatory and supervisory power, it must have 
been intended that it shall have power to do everything 
essential to the execution of its clearly granted powers 
and the achievement of the purposes of the legislation. 
Clarion River Power Co. v. Smith, 61 App. D. C. 186, 
59 F. 2d 861. The provisions for determination of cost 
of the utility’s property and regulation thereof were 
obviously inserted in the act in order to furnish adequate 
protection to the government as well as to members of 
the public served by the utility. It is only reasonable 
that, in order properly to perform its duties, the Com¬ 
mission may direct elimination of items found not to 
constitute real assets and establish uniform accounting. 
Such is the necessary implication of the act. * * * 

The Court of Appeals for the Third Circuit faced the ques¬ 
tion in Pennsylvania Power & Light Co. v. F. P. C., 139 F. 2d 
445, which involved another subsidiary of the Bond and Share 
System. Like the Arkansas Power & Light Company, Pennsyl¬ 
vania Power contended “the power of the Commission to order 
accounting disposition of items disallowed is limited to project 
accounts and does not extend to corporate accounts” (Reply 
Brief of Pennsylvania Power & Light Co., No. 8107, p. 16). 
Summarily rejecting the contention, the Court said (p. 453): 

The jurisdiction of the Commission to enter the order 
directing that the licensee remove from projects accounts 
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and transfer to the earned surplus account the items 
which the Commission disallowed is attacked by the 
licensee. It contends that the Federal Water Power 
Act, under which the license was granted, did not en¬ 
trust the Commission with control of the licensee’s capi¬ 
tal accounts but merely of the project accounts 
* # * 

We see no merit in these contentions. Four federal 
courts of appeals have sustained the authority of the 
Commission to require items of project costs which it 
has disallowed to be written off to surplus under cir¬ 
cumstances similar to those here disclosed. Northern 
States Power Co. v. Federal Power Commission, 7 Cir., 
1941, 118 F. 2d 141; Alabama Power Co. v. Federal 
Power Commission, 1942, 75 U. S. App. D. C. 315, 128 
F. 2d 280, certiorari denied 317 U. S. 652, 63 S. Ct. 48; 
Louisville Gas & Electric Co. v. Federal Power Commis¬ 
sion, 6 Cir., 1942, 129 F. 2d 126, certiorari denied 318 
U. S. 761, 63 S. Ct. 559; Alabama Power Co. v. Federal 
Power Commission, 5 Cir., 1943, 134 F. 2d 602. Those 
cases are clear authority for the Commission’s order here 
complained of. * * * 

Another case in the Ninth Circuit was Pacific Power & Light 
Co. v. F. P. C., 141 F. 2d 602. In that case the Commision had 
ordered Pacific, yet another Bond and Share System company, 
to “correct its electric plant accounts” by eliminating a wri te ^ 
up classified in Account 107 by a charge to surplus^by 
writing off intangibles classified in Account 100.5 by annual 
charges to income. On review, the company, notwithstanding 
the decisions of the Ninth Circuit and the Supreme Court in" 
the Northwestern cases, again raised the question whether it 
must record the dispositions “in its fundamental books of ac¬ 
count rather than merely in a separate system of memorandum 
accounts for the information of the Commission * * *” 
(Main Brief of Petitioner Pacific Power & light Company, 
No. 10386, p. 13). In affirming the Federal Commission’s order 
requiring dispositions from the fundamental books of account, 
the Court said (page 605): 
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It is complained that the order was made in disregard 
of the present fair value of Pacific’s properties, and that 
the elimination of the acquisition cost of these intan¬ 
gibles from the fundamental accounts of the utility dis¬ 
torts its base for rate-making purposes. However, this 
is not a proceeding for the fixing of rates. The order 
does not prohibit the keeping of other accounts and 
Pacific may maintain a record of the acquisition cost of 
these intangibles for whatever such record may be worth, 
as it may maintain other accounts “which will give in¬ 
formation with regard to estimated present appreciated 
value of its assets,” Northwestern Electric Co. v. Federal 
Power Commission, supra, page 454 of 64 S. Ct. 

Incidental references in other decisions are uniformly con¬ 
sistent with these decisions. See Jersey Central Co. \.F.P. C., 
319 U. S. 61, 73 note 12, affirming 129 F. 2d 183, 189 note 2; 
Hartford Electric Light Co. v. F. P. C., 131 F. 2d 953, 963 
note 20. 

Contrary to the State Commission’s contention (State Br. 
28-29), the opinion of the Fifth Circuit Court of Appeals in 
Alabama Power Co. v. F. P. C., 134 F. 2d 602, at 611, does not 
support Petitioners’ position. Language of the Court not 
quoted discloses a holding consistent with the cases just an¬ 
alyzed and the Federal Commission’s contention in this case 

(p. 611): 

j * * * Alabama in a motion for rehearing denied 

the Commission’s authority over its general accounts, 
and contended that on a hearing to determine original 
cost of a project only the cost of the project could be 
dealt with. The Commission then stayed its order as 
to entries on general accounts , and ordered that Alabama 
show cause in writing why the entries should not be 
made, and submit such accounting treatment of dis¬ 
allowed items as Alabama might propose. In response 
Alabama presented at length its contentions that the 
Commission had given no hearing about the general 
accounts, had no control over them, and that its assets 
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could not be ordered written out of them because not 
included in the cost of this project; and it proposed that 
in lieu of the order to write the items out of surplus, they 
be allowed charged to an account of capital surplus cre¬ 
ated by reducing the capital stock in a refinancing which 
was underway. On the authority of Northern States 
Power Co. v. Federal Power Commission, 7 Cj., 118 F. 
2d 141 (reinforced now by Alabama Power Co. #. Federal 
Power Commission, 75 TJ. S. App. D. C. 315, 128'F. 2d 
280) the Commission denied all contentions, but per¬ 
mitted the charge-off to be made from the capital sur¬ 
plus reserve account. 

• * # * * 

* * * The Alabama Company has many power 

properties not licensed by the United States, and these 
and the licensed projects are integrated into a great 
power system. It may be that the State scheme of ac¬ 
counts is not the same as the accounts required by the 
Commission to be kept for the purposes of the federal 
Act. It may be that the Alabama Company for the 
information of its stockholders and the commercial pub¬ 
lic as well as for its own business convenience needs still 
other accounts and records. We think the Commission 
has not authority to order entries upon any of these ac¬ 
counts except those which it requires kept for the pur¬ 
poses of the federal Act. But we do not understand that 
it has undertaken to do so. The surplus account and 
capital surplus accounts must refer to accounts which it 
has authorized and supervises. Having determined 
that certain items are not legitimate cost of Martin 
Dam project, it follows, of course, that they must be 
written out of that project account, and of necessity 
dealt with in some other account. * * * [Empha¬ 
sis supplied.] 

So saying, the Court affirmed the Federal Commission’s ac¬ 
counting order which was directed to the corporation’s general 
accounts as the first portion of the opinion, quoted above, rec¬ 
ognizes. Thus, having sustained the order, it is plain that when 
the Court said the Federal Commission did not have authority 
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“to order entries upon any of these accounts except those which 
it requires kept for the purposes of the federal Act,” by “those 
it requires” the Court meant to include the corporation’s gen¬ 
eral accounts. 

These numerous consistent rejections of the efforts, princi¬ 
pally those of Bond and Share companies, to find a new angle 
for contending that the Commission’s accounting control does 
not extend to the general, fundamental, or basic corporate 
accounts, confirm what our analyses of the legislative history 
and the terms of the statutory provisions disclosed, and firmly 
establish the Commission’s power to require, as it has in this 
case, that the accounting adjustments it requires to be made, 
be reflected in the books of account which the company’s presi¬ 
dent characterized as its “sure enough, real books, books we 
figure by” (I App. 343). 


II 

FEDERAL COMMISSION ADJUSTMENT OF ACCOUNTS 
SUBJECT TO ITS CONTROL CAN NOT BE FORE¬ 
CLOSED BY STATE COMMISSION ACTION 

Before coming to the three accounting adjustments ordered 
bjr the Commission we shall discuss Petitioners’ principal con¬ 
tention, which is the same against all the adjustments, namely, 
that assuming arguendo the Commission had power to require 
any adjustment in the basic corporate accounts, it could not 
order an adjustment eliminating from the Company’s books 
the amounts here ordered disposed of, because the State Com¬ 
mission had ordered them retained for its rate-making and 
accounting purposes (Co. Br. 40, 494>9, 68-70; State Br. 
39-47). 

That contention is, essentially, merely a repetition of the 
argument answered in the first part of this brief {supra, pp. 
16, 58) that the Commission can not regulate the basic cor¬ 
porate accounts where the State Commission has sought to 
exclude such regulation. Because in final result it matters 
little whether the Petitioners’ argument is that the Federal 
Commission can not regulate basic corporate accounts because 
the State Commission has done so, or whether it is that, if the 


Federal Commission can regulate those accounts, its regulation 
must conform to what the State Commission does. For 
whether the argument is that the Federal Commission ran 
only adjust memorandum accounts, or that its adjustments 
must follow what the State Commission has done, the result 
would be to nullify the Congressional purpose in enacting the 
Federal Power Act. 

This has been consistently recognized by the repeated deci¬ 
sions dealing with the question. 

Thus in the Northwestern Co. case, supra (321 U. S. 119), 
it was contended that “the Commission was without power 
to make an order for the keeping of its accounts, because of 
existing State regulation” (p. 122). The State regulation re¬ 
ferred to, as we have earlier indicated (supra, p. 50), was 
a judicial decree and State Commission order determining 
that the same $3,500,000 subsequently held by the Fed¬ 
eral Commission to be a “write-up” and ordered to be elim¬ 
inated, represented the cash value of common stock issued to 
promoters. 

The Supreme Court rejected the claim saying (at p. 125): 

* * * We are not here concerned with what the 
regulatory authorities of Oregon or Washington may or 
may not demand or permit. Whatever that action may 
be, it is subordinate to Congress’ appropriate exercise of 
the commerce power. * * * 

In Connecticut Co. v. F. P. C., 324 U. S. 515, the Supreme 
Court, citing its decision in the Northwestern case, said (at pp. 
532-533): 

* # * we agree with the Commission that once 
a company is properly found to be a “public utility” 
under the Act the fact that a local commission may 
have regulatory power does not preclude exercise of the 
Commission’s functions. 

In Louisville Gas & Electric Co. v. F. P. C., 129 F. 2d 126, 
133, the Sixth Circuit held that Section 301 (a) “discloses a 
purpose that the Commission shall prescribe such Mflminting 

876861—eo—s 
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system, notwithstanding that the state has required a like or 
a different system of accounts.” 

Again in Hartford Electric Light Co. v. F. P . C., 131 F. 2d 
953, 964, the Second Circuit, construing Section 301 (a) said 
that “Congress obviously contemplated that there would, in 
many cases, be both federal and state regulation.” Referring 
to the proviso in that section, the Court continued (at 
page 964): 

Thus a company like petitioner may be required to keep 
its accounts * * * in two distinct forms, one pursu¬ 
ant to the orders of the Federal Commission and the 
other in accord with State requirements. 

Compare Northern States Power Co. v. F. P. C., 118 F. 2d 141, 
144. 

In the East Ohio Gas Co. case, supra, 338 U. S. 464, the 
Supreme Court, construing Section 8 (a) of the Natural Gas 
Act, which is identical with Section 301 (a) of the Power Act, 
said: 

* * * once a company is properly found to be 
a “natural gas company,” no state can interfere with 
federal regulation. That a state commission might also 
have some regulatory power would not preclude exer¬ 
cise of the Commission’s function. Connecticut Light 
& Power Co. v. Federal Power Common, 324 U. S. 515, 
533; Public Utilities Comm’n v. Attleboro Co., 273 
U. S. 83, 89-90. 

Ignoring this body of decisions, Petitioners attempt to sup¬ 
port their contention on the basis of accounting principles, 
i. e., that the action of the State Commission created asset 
values and therefore gave “existence” to book assets which 
compels accounting recognition and accommodation by the 
Federal Commission (II App. 586-587; II App. 1043-1051). 
That attempt was exploded by the Company’s own accounting 
witnesses’ testimony on cross-examination. 

According to those witnesses, nonexistent tangible property 
cannot be given “existence” by one commission’s act of order¬ 
ing it recorded in the company’s books and including it in the 
rate base on which that commission fixes rates, so as to make it 
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a violation of generally accepted principles of accounting for 
another commission to order it eliminated from the accounts 
(II App. 820; III App. 1161-1175). This in itself negatives the 
claimed binding nature of the State Commission’s order inso¬ 
far as that Commission treated as tangibles $904,116.10 of the 
amount it ordered classified in Account 100.5. Furthermore 
no showing was attempted before the Federal Commission that 
the amount of $904,116.10 represented tangibles, as we shall 
show (infra, pp. 70, et seq). 33 

The same inability, accountingwise, of one commission to 
give existence which another commission would have to rec¬ 
ognize to otherwise nonexistent book assets was admitted to 
be true of a write-up (II App. 818-819). So again the Com¬ 
pany’s own accounting expert exploded the claim that account¬ 
ingwise the State Commission order is binding on the Federal 
Commission, this time as to the State Commission’s order to 
permanently retain in the Company’s books an amount of 
$1,033,626 which, as we show hereinafter (infra, pp. 100, et seq.) 
is a write-up. 

In principle the same thing was also admitted to be true of 
intangibles (II App. 820; III App. 1175). 

In fact, the testimony of the Company’s accounting wit¬ 
nesses on cross-examination made it plain that the question 
of the binding effect of State Commission action was not an 
accounting question at all, and could not be answered by re¬ 
course to accounting principles or practices. 

Thus Company accounting witness Grady testified that it 
was beyond his competence as an accountant to determine that 
the utility intangibles represented by the recorded amounts 
here in question were of the unlimited duration claimed by the 
Company (II App. 664-665), or to pass upon the sufficiency 
of such a determination by others, or to determine when such 
intangibles have ceased to exist (II App. 740-741, 818). 

Company witness Bickley, questioned on the problem of 
conflicting findings by two regulatory commissions as to the 

“Nor was any attempt made to support disposition of that amount as 
tangibles through operating expenses after having been this long retained 
in the accounts without depreciation. Company accounting witness Bick¬ 
ley testified on cross-examination that under such circumstances the amount 
should be charged off to earned surplus (III App. 1193-1195). 
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existence of assets or earnings to be allowed thereon, responded 
(III App. 1179) : 

A. I certainly say the accountant is in a terrible quan¬ 
dary. 

Presiding Examiner. Why should he be in a quan¬ 
dary? What is the difficulty? 

The Witness. The difficulty is that someone has said 
that something that you can’t put your hand on does 
continue to exist, and someone else says that it doesn’t 
exist. 

In the case of tangible property, he said, the resolution of 
the problem “would not be accounting determination” (III 
App. 1171) and with respect to a book asset found by one com¬ 
mission to be a tangible and another to be an intangible, Mr. 
Bickley admitted that as an accountant he could not decide 
the question but said he would accept whatever should be the 
Company’s choice between the two conflicting determinations 
of fact (III App. 1184-1188) : 

A. I don’t think the accountant can resolve that di¬ 
lemma. The corporation has to resolve the dilemma. 

And when the Company’s rebuttal accounting witness, Pro¬ 
fessor Paton, was given the similar problem of determining 
the surplus where one Commission having jurisdiction has re¬ 
quired a 20%, and another a 30%, depreciation reserve, his 
response was (IV App. 1738-1739): 

A. If I were the accountant in that case, I would be 
tempted to leave * # * I don’t know of any solu¬ 
tion for it, if I understand your circumstances, within 
the realm of what I think of as settled assumptions and 
principles of accounting. 

In its brief the Company, tacitly admitting defeat of that 
theory, tries to reform ranks in a new, equally untenable posi¬ 
tion, i. e. y that it is the State Commission that must determine 
what property is used and useful in serving local retail cus¬ 
tomers (p. 58). Asking “* * * whose views as to the 
necessity and usefulness of the plant and the prudency (sic) 
of the Company’s investment should prevail, those of the State 
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Commission or those of the Federal Commission?”, it answers: 
“* * * those of the State Commission * * But, 
clearly, what is “used and useful” is a retail rate fixing problem 
not in question here, while on the other hand nothing done by 
the Federal Commission in the present order is intended or 
claimed to bind or limit the State Commission in its solution 
of that problem, as of course it could not. Norfolk & Western 
Ry. Co. v. United States, 287 TJ. S. 134, 141; Northwestern 
Electric Co. v. F. P. C., 125 F. 2d 882, 886; c/., F. P. C. v. 
Hope Gas Co., 320 U. S. 591, 619. 

Standing in the way of all of Petitioner’s attempts to impute 
to the action of the State Commission an effect of foreclosing 
Federal accounting adjustments is the basic fact that such 
action does not even bind future state commissions or legisla¬ 
tures of the State of Arkansas. This was recognized by the 
Company’s own accounting experts who admitted on cross- 
examination that new legislation or a new commission policy 
in regulation of rates could terminate any basis for their 
of continued existence of intangibles founded on the State 
Commission’s action (II App. 631, 667, 748-749; III App. 
1213-1214). 

But wholly apart from such considerations, the non-binding 
nature of the State Commission’s actions was made plain by 
Petitioners’ whole course of conduct. For the Company 
patently was at liberty at any time it suited its purpose to do 
so to take a position that the Federal Commission could pre¬ 
scribe different accounting treatment from that ordered by the 
State Commission. Notwithstanding the accounting require¬ 
ments of the State Commission referred to in the footnote, 
and the Company’s compliance therewith up to the time of the 
hearing, as well as the fact that the State Commission treated 
the amounts the same way for the purpose of fixing the Com¬ 
pany’s rates, the Company took a different position before the 
Federal Commission on each of five items. 54 In effect, it con- 

“ The Company’s position with respect to the five items may be explained 
as follows. Pursuant to orders of the State Commission the Company 
classified: 

In Account 100.5, Electric Plant Acquisition Adjust¬ 
ment, a total of (IV App. 1744)-$6,859,200.04 

In Account 100.6, Electric Plant in Process of Bedassi- 
fication, and later in Account 107, Electric Plant 
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tended that $904,116.10 classified in Account 100.5 represents 
utility intangibles of unlimited term, instead of tangibles, and 
that it is to be retained indefinitely in Account 100.5, instead 
of being depreciated or retired as the physical plant is (I App. 
576-581, 585; II App. 836-838, 1043-1053). It conceded that 
$112,371.76 might be deemed included in plant accounts ap¬ 
plicable to the Company’s Pine Bluff steam generating sta¬ 
tion and ordered disposed of by the Federal Commission, 
instead of being retained in Account 100.1 (IV App. 1743, 
1744, 1747). It conceded that $612,000 could be ordered dis¬ 
posed of by the Federal Commission, instead of remaining 
permanently in Account 100.5 (IV App. 1745, 1747). It con¬ 
ceded that $557,060.43 remaining in Account 107 as of January 
1, 1948, of an original $857,016.03 (IV App. 1745), could be 
disposed of at once by the Federal Commission, instead of being 
amortized (IV App. 1747-1748). Finally it conceded that 
$36,960 could be classified by the Federal Commission in Ac¬ 
count 107, instead of being permanently retained in Account 
100.5 (IV App. 1742). 

Adjustments, an item representing fees paid to the 
parent Bond and Share, and its wholly owned service 
company subsidiary, not shown to represent cost to 
those affiliates, to be amortized 1% per month by 

charges to earned surplus (IV App. 1744-1745)- 857,016.03 

In Account 100.1, Electric Plant in Service, an item 
which incluled an unidentifiable $79,931.17 and 

$32,440.59 (IV App. 1744-1745)_ 112,371.76 

The above $6,S59,200.04 classified by the Company in Account 100.5 in¬ 
cluded among other amounts the foUowing: 


Relating to projects licensed under Part I of the Fed¬ 
eral Power Act, but not claimed by the Company or 
allowed by the Federal Power Commission under 

Part I (IY App. 1745)_ 612,000.00 

Associated with the Dumas acquisition (IY App. 1742) _ 36,960.00 


$648,960.00 

The $6,210,240.04 remainder of the $6,859,200.04 after deducting the above 
$648,960 was found by the Federal Commission to include a write-up of 
$1,033,626.13 properly classifiable in Account 107, discussed hereinafter 
(infra, pp. 100, et seq.), and Intangibles of $5,176,613.91 in Account 1003 also 
discussed hereinafter (infra, pp. 65, et seq.). Of that $6,210,240.04 remainder, 
$904,116.10 was found by the State Commission to be payments for increased 
structural value of physical properties, which it ordered to be depreciated 
or retired as cost of the physical properties with which it is associated is 
depreciated and retired. The rest of the $6,210,240.04, or $5,206,123.94, it 
ordered to be retained Indefinitely on the Company’s books and not to be 
charged off or amortized. See Co. Br. 9. 
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The State Commission does not appear to have entered any 
objection, and in fact, is alleged subsequently to have amended 
its own order to conform to the accounting ordered by the Fed¬ 
eral Commission, in part at least (I App. 7). 

in 

THE COMMISSION PROPERLY REQUIRED $5,176,61331 

TO BE AMORTIZED BY CHARGES TO INCOME AC¬ 
COUNT 537 

The largest accounting adjustment ordered by the Commis¬ 
sion was the requirement that $5,176,613.91, of the amount 
classified by the Company in Account 100.5, Electric Plant 
Acquisition Adjustments, be amortized by charges to Account 
537, Miscellaneous Amortization (I App. 298).“ The 
amounts classified in Account 100.5, under both the Federal 
&nd State Commissions , uniform systems of accounts, are a 
segregation of that part of the cost of operating utility prop¬ 
erties purchased from other utilities which was in excess of 
the original cost 36 of those properties at the time of acquisi¬ 
tion. 37 The adjustment ordered by the Commission was based 
on twenty-three findings by the Commission with respect to 
the items making up this total, the nature of each investment, 
the continuance of their existence, and the appropriate ac¬ 
counting treatment (I App. 292-297, Findings (12)-(34), 
inc.). On the basis of specific findings as to each purchase 
the Commisison found that in general the total (I App. 295, 
Finding (28)): 

* * * represents the excess over the original cost 
of general utility intangibles consisting of payments 
made for the privilege of engaging in the electric utility 
business in particular areas with prospects of good profits 

* Account 537 is an income account as distinguished from accounts in 
the operating expense section of the income statement, and the amortiza¬ 
tion prescribed is what is sometimes referred to as “below the line.” 

* Original cost is cost to the person first devoting the property to public 
service. Uniform System of Accounts, p. 6 (incorporated in the record 
before the Commission by reference as “Item G”; not reprinted in the Joint 
Appendix, but separately filed). 

n See the System of Accounts, pp. 19, 39, 82; see note 36, supra. 
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therefrom, and particularly, in many instances, pay¬ 
ments made to eliminate actual or potential competition 
for territory. Such intangibles are closely related and 
may broadly be considered to represent the capitaliza¬ 
tion of prospective earning power. 

The investments represented by these excesses over original 
cost, the Commission further found, were of limited, uncer¬ 
tain duration and no facts had been shown that they would 
persist indefinitely (I App. 295, Finding (29)); their present 
status in part is made uncertain by the Company’s history 
of low earnings and nonpayment and arrearages of dividends 
(I App. 296, Finding (30); see III App. 1333-1334); and 
irrespective of continuing value or existence, their amortiza¬ 
tion is in conformity with generally accepted principles of ac¬ 
counting and necessary and appropriate for the purposes of 
the Federal Power Act (I App. 297, Findings (33), (34))* 
With respect to the last two findings, Petitioners impliedly 
raise legal or accounting questions by the claimed effect of 
State Commission action (discussed supra, pp. 58-65), but 
otherwise not one of the findings has been attacked in either of 
Petitioner’s briefs as being unsupported by substantial evidence 
(cf. particularly, Co. Br. 50-61; State Br. 39-47). 

A. The Decisions Establish the Propriety of the Prescribed 
Accounting on the Facts Found 

On these unquestioned findings amortization is clearly 
proper under the consistently repeated holdings of the courts. 
A. T. & T. Co. v. United States, 299 U. S. 232; Pacific Power 
& Light Co. v. F. P. C., 141 F. 2d 602 (C. A. 9); California 
Oregon Power Co. v. F. P. C., 150 F. 2d 25 (C. A. 9), cert, denied 
326 U. S. 781. 

The question here under consideration is whether amounts 
paid for intangibles should be permitted to remain in the 
Company’s accounts indefinitely, or whether provision may 
properly be required to be made for their elimination through 
an accounting treatment which parallels depreciation account¬ 
ing for intangible physical structures. 3 * That the Commis- 

" “The label is unimportant, whether depreciation or amortiza¬ 
tion • • •" A.T.dT. Co. v. United States, 299 U. S. 232, 244. 








67 


sion’s requirement was a permissible accounting regulation 
under statutory provisions similar to those of the Federal 
Power Act and within constitutional limitations is clear from 
a consideration of the A. T. & T. case, supra. There the 
Court recognized that there might be objection to an inflexible 
accounting provision of general applicability, like that in¬ 
volved in New York Edison Co. v. Maltbie (244 App. Div. 
680; 271 N. Y. 103), which made it mandatory that all 
amounts classified in the adjustment account be written off 
out of surplus. But the Court upheld the provisions for the 
adjustment account in the Communications Commission's sys¬ 
tem of accounts because those provisions were construed as not 
perscribing the final accounting treatment of items classified 
therein until the character of the particular items should be 
determined. 

The opinion in that case indicates the kinds of further ac¬ 
counting treatment which the Court contemplated the Com¬ 
mission might require, and it is one of those which the 
Commission here ordered. For the amortization of the 
$5,176,613.91 of intangibles through charges to income, as re¬ 
quired by the Commission’s order here, is one of the methods 
of disposition referred to in the expert testimony in that case, 
upon which the Court relied, namely that the amount is to 
be “disposed of, after the character of the item[s has] been 
determined, in a manner consistent with the general rules 
underlying the uniform system of accounts for the distribution 
of expenditures, according to their character, to * * * 
income * * (299 U. S. at pp. 24Q-241). 

Furthermore, the administrative interpretation of the system 
of accounts there involved, submitted by counsel for the Com¬ 
munications Commission and accepted by the Court, provided 
that “after a fair consideration of all the circumstances” pro¬ 
vision would be made for amortization of assets which it re¬ 
ferred to as the kind that “cease to exist or are retired,” i. e., 
assets that are not permanent, as is land, for example. 39 (The 

**“• • • amounts included in account 100.4 that are deemed, after a 
fair consideration of all the circumstances, to represent an investment 
which the accounting company has made in assets of continuing value will 
be retained in that account until such assets cease to exist or are retired; 
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intangibles constituting the $5,176,613.91 here in question, 
while claimed to be of indefinite existence are not claimed to 
be permanent, but of a kind that do cease to exist. II App. 
629; III App. 1224; IV App. 2001-2003; see infra, pp. 83-84). 

Again, referring to the objection that the ultimate disposi¬ 
tion of an item classified in the adjustment account would be 
“uncertain until the Commission has given particular direc¬ 
tions with reference thereto”, the opinion there says the item 
is “subject to be taken out of that account and given a different 
character if investigation by the Commission shows it to be 
deserving of that treatment”, with its ultimate disposition de¬ 
pendent “upon evidentiary circumstances, difficult to define or 
catalogue in advance of the event” (299 U. S. at p. 242). 

Thus, the A. T. & T. decision makes the determination of 
the “character of the item”, a “fair consideration of all the 
circumstances”, and the “evidentiary circumstances difficult to 
define or catalogue in advance of the event” the criteria by 
which the disposition of a particular item is to be determined. 
Cf., United States v. New York Tel. Co., 326 U. S. 638, 652-653. 

In the present case, those procedures having been followed, 
the unquestioned findings satisfy “the decisive inquiry [which] 
is whether the Commission’s order has substantial support in 
the record.” Pacific Power & Light Co. v. F. P. C., 141 F. 2d 
602, 604 (C. A. 9). The facts as so found also bring this case 
squarely within that decision and the California Oregon P. Co. 
case, supra, where the Court upheld a similar amortization 
requirement for the same kind of intangibles, i. e., “intangibles 
such as nuisance value, monopoly value and the like * * * 
[which are] basically a capitalization of potential earning 
power” (150 F. 2d at p. 27). Certiorari was denied (326 U. S. 
781). 

The amortization prescribed by the Commission is also fully 
supported by the accounting authorities. Ill App. 1308-1317, 
IV App. 1545-1551. 

and, in accordance with paragraph (C) of account 100.4, provision idll he 
made for their amortization ” (299 U. S. at p. 241, emphasis supplied). 

The references to “value'’ in the A. T. <£ T. opinion are, of course, to be 
read in the light of the Court’s subsequent approval of a purely cost 
system of accounts (Northwestern Co. v. F. P. C., 321 U. S. 119, 123) and 
of the approach to regulation of rates on a “cost of service” basis. F. P. C. 
v. Hope Gas Co., 320 U. S. 591; Colorado Interstate Co. v. F. P. C., 324 U. S. 
581; Panhandle Eastern Pipe Line Co. v. F. P. C., 324 C. S. 635; United 
States v. New York Tel. Co., 328 U. S. 638,652-655. 
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Further support of the Commission’s requirement that in¬ 
tangibles be amortized is found in the Interstate Commerce 
Commission’s consistent practice of approving purchases of 
property, where the excess of purchase cost over cost to the 
seller represents a payment for intangibles, only upon the con¬ 
dition that the amount of intangibles be amortized or written 
off at once. Crown Coach Co., 36 M. C. C. 144, 147; Herrin 
Transp. Co., 25 M. C. C. 710, 712; Buckingham Transp. Co. of 
Colorado, Inc., 25 M. C. C. 667,670; Mason & Dixon Lines, Inc., 
36 M. C. C. 475, 481; and a host of other cases cited at 25 
M. C. C. 832. 40 

That the law has been generally regarded as settled in favor 
of the Commission’s power to require amortization on findings 
and evidence like that here presented is indicated by the scores 
of Commission orders which include similar requirements for 
a total of $418,359,937, referred to in Appendix C, infra, pp. 118, 
et seq. 

Even without the court decisions cited, such along continued 
consistent course of administrative construction is not only 
entitled to great weight but one which the courts will not dis¬ 
turb except for cogent reasons not here present. Wisconsin v. 
Illinois, 278 U. S. 367,413; McLaren v. Fleiscjier, 256 U. S. 477, 
481; La Roque v. United States, 239 U. S. 62, 64; United States 
v. Amer. Trucking Ass’ns., 310 U. S. 534, 549; Commissioner v. 
South Texas Co., 333 U. S. 496, 501. Furthermore the Com¬ 
mission has fully reported to Congress the facts with respect to 
these orders. F. P. C. Annual Report, 1946, pp. 41-49; 1947, 
pp. 79-84; 1948, pp. 68-74. 

B. The Commission’s Findings as to Nature of the Amount 
Are Abundantly Supported in the Record 

In view of Petitioners’ failure in their briefs to argue that 
the record does not support Commission Findings (12) to (35) 

- And see Re Tuolumne County Elec. P. <£ L. Co. (California Railroad Com¬ 
mission), P. U. R. 1928 C, 31, 33-34; Re California Teleph. & Light Co. 
(California Railroad Commission), P. U. R. 1929 D, 221, 224; Re Nevada, 
California rf O. Teleg. <£ Teleph. Co. (California Railroad Commission). P. 
U.R.1929D, 43,49-50. 
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(I App. 292-297), we may presume that the Court will treat any 
such objection as abandoned. Wardmaw-Justice Motors v. 
Petrie, 59 App. D. C. 262, 39 F. 2d 512, 517; Jackson v. Fuller , 
66 App. D. C. 239, 85 F. 2d 816, 818; Abrams v. American Se¬ 
curity & Trust Co., 72 App. D. C. 79, 111 F. 2d 520, 521. We 
will therefore abbreviate the discussion of the supporting evi¬ 
dence and confine it to a brief summary of the voluminous facts 
of record essential to an understanding of what the $5,176,- 
613.91 represents. 

L No Showing That the Amount Included Any Tangibles 

Preliminarily it may be pointed out that although the State 
Commission found that $904,116.10 of the amount it ordered 
classified in Account 100.5 represented payments for tangible 
properties (Co. Br. 9), and although the Company made a cor¬ 
responding claim in responding to the Federal Commission’s 
show cause order (I App. 232) # Petitioners’ only tender of 
evidence in the proceeding before the Federal Commission was 
to show that the excess over original cost represented intan¬ 
gibles. 

The failure to support the claim of the response was pointed 
up early in the hearing when Company counsel left unanswered 
Commission staff counsel’s inquiry whether such a claim was 
pressed or such a showing would be made, although the Com¬ 
pany’s witness indicated that the subject had been studied 
(II App. 564-^565). In view of the burden of proof on the Com¬ 
pany under Section 301 (a) of the Act to justify its proposed 
entries, this failure, by the Company, particularly after study, 
to make any showing that the amount represented tangibles, 
would have justified a Commission refusal to so find, even 
in the absence of the affirmative testimony by Commission 
staff accountants, that it represented intangibles. § 301 
(a); Northwestern Electric Co. v. F. P. C., 134 F. 2d 740, 743 
(C. A. 9); Alabama Power Co. v. F. P. C., 75 U. S. App. D. C. 
315,128 F. 2d 280,295. 

The Commission’s finding that there was no evidence that 
any part of the $5,176,613.91 represented tangibles (I App. 
293, Finding (13)) is, therefore, abundantly supported, and is 
not questioned in the briefs. • 
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However, the record contains evidence affirmatively show¬ 
ing that the excess did not represent tangibles. For the staff 
accountants’ examination of the Company’s accounts and rec¬ 
ords, made for the purpose among other things of determining 
this question, disclosed nothing to show that any part of it had 
been paid for tangibles and considerable data showing it had 
not (III App. 1306; IV App. 1540-1543). 

Mr. Harvey C. Couch, President of the Arkansas Light and 
Power Company and later of Petitioner Company, had a stand¬ 
ing instruction that physical appraisals be made in each con¬ 
templated purchase (II App. 971). Bond and Share also 
appears to have had such appraisals made in some of its acqui¬ 
sitions prior to taking over the Couch company. Where such 
appraisals were found they were introduced in evidence, in 
whole or in part, by the Commission’s staff. Every appraisal 
found was less than original cost and hence all of the excess of 
the purchase cost over original cost in those purchases neces¬ 
sarily represents intangibles as Company accounting witnesses 
recognized (II App. 603-604; III App. 1094). 41 A compari¬ 
son of the appraisal figure with the original cost figure, where 
such data are shown by the evidence of record, is summarized 
in Appendix B to this brief (infra, p. 117) with citations to 
the record, and need not be discussed here. 

2. Failure of the Company’s Attempt To Show the Amount Represented 

Any Cost of Integration Value 

Petitioners’ briefs also have abandoned all claim that there 
was any substantial evidence before the Federal Commission 
that any portion of the $5,176,613.91 of intangibles represented 
a payment made for integration value. The Company merely 
recites State Commission conclusions on the subject ( e . g., Co. 
Br. 51-52), which were admitted in the record solely for the 
purpose of showing the action taken by the State Commission 

"This would naturally be expected because where properties were ac¬ 
quired with the intention of connecting them up to the purchaser’s inter¬ 
connected system and utilizing the purchaser’s sources of electric energy, 
the local generating plants, often obsolete, had little more than junk value 
(I App. 376; cf. HI App. 1307). 
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and not as evidence of the subject matter of that action (IV 
App. 1835). 

Previously the Company had claimed that the intangibles 
were integration value (I App. 106-107), and at the hearing 
the Company sought to support such claim by extensive testi¬ 
mony of Mr. Lynch, its Vice President and former Chief Engi¬ 
neer (I App. 359-370). But on cross-examination Mr. Lynch 
stated that he had no knowledge about the amount of 
§6,247,200.04 42 classified by the Company in Account 100.5, 
or of any of the items making up that total, or whether they 
represented payments for tangibles or intangibles, or, if in¬ 
tangibles, what kind; that he had no knowledge and had made 
no study of the transactions giving rise to the excesses over 
original cost classified in Account 100.5, or of records pertain¬ 
ing to those transactions; and that his testimony was based 
solely on what had happened to the properties subsequent to 
their acquisition (I App. 442-443). 

The coup de grace was given the Lynch testimony by the 
Company’s first expert accounting witness Grady when he tes¬ 
tified on cross-examination that the subsequent existence of 
integration value would have nothing to do with the deter¬ 
mination of whether any part of the cost of properties acquired 
represented integration value. Whether payment had been 
made for integration value he said would require an analysis of 
the transactions by which the properties were acquired (II App. 
650-651, 736). Nor was any such analysis offered by Peti¬ 
tioners through any other witness. 

Accordingly the Commission properly found a want of evi¬ 
dence that the excess of acquisition cost over original cost had 
any relation to integration value; and that there was no sub¬ 
stantial evidence of the total dollar amount of claimed integral 
tion value, or that part of any particular purchase price was 
paid for integration value (I App. 292, Findings (13) and 
(14)). Petitioners have not objected to those findings in their 
briefs. 


"This amount (I App. 442; compare TV App. 1745) represents the $5,176,- 
613.91 here under consideration plus amounts of $1,033,628.13 and $36,960 
ordered classified by the Commission in Account 107 (I App. 264). 
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3. Commission Findings as to the Nature of the Amounts Is Supported 

by Substantial Evidence 

But not resting on the Company’s failure to discharge the 
burden that is placed on it by Section 301 (a) of the Federal 
Power Act to justify its accounting entries, the staff of the 
Commission introduced voluminous evidence to establish the 
nature of the $5,176,613.91 of intangibles. This evidence, cov¬ 
ering more than a score of acquisitions and groups of acqui¬ 
sitions, included the examination of the Company’s President 
who was General Counsel to it or to one of the important con¬ 
stituent companies during the negotiation of all of the acqui¬ 
sitions (I App. 343-358), the testimony of the general manager 
who played a key part in many of the negotiations (II App. 
923-1036), testimony of a director (II App. 903-913) and a 
stockholder (II App. 918-922) in former electric utility enter¬ 
prises in Arkansas that lost out to the Company in some of the 
negotiations for utility properties, and numerous excerpts from 
minutes of directors’ meetings, correspondence, memoranda, 
records of litigation, engineering reports, and contracts relating 
to the negotiation and consummation of the acquisitions (IV 
App. 1859-2000). In addition, Commission accounting ex¬ 
perts presented their analysis and conclusions on the nature of 
the amounts involved and their proper accounting treatment 
(III App. 1306-1340; IV App. 1540-1553). 

As of January 1,1937, there was an amount of $8,061,233.64 45 
in the Company’s accounts, representing the excess of the cost 
of acquiring the properties referred to in Commission Findings 
(16) to (27), inclusive, over their original cost. 44 By Decem¬ 
ber 31,1947, the Company had disposed of $2,884,619.73 of that 
amount, leaving a remainder of $5,176,613.91 in its accounts 
(IV App. 2010A; III App. 1263). 45 The $5,176,613.91 cannot 

** IV App. 2010A ($468,254.09 in Account 100.5 plus $7,592,979.55 in Account 
108.15, in revised figures for January 1,1937). 

44 The acquisitions making up this total are identified in Appendix A to 
this brief, infra, p. 115. 

** The testimony cited ? n the text refers to $4,307,113.08, but this amount 
was corrected by witness Cross (III App. 1284-1286). The other Commis¬ 
sion accounting witnesses. Smith and Rainwater, originally used the same 
figure (IV App. 1538; III App. 1306) and subsequently corrected their testi¬ 
mony (IV App. 1522-1523; IV App. 1678). The corrections were aU made 
as the result of conferences between representatives of Petitioners and 
members of the Commission’s staff (Tr. 3935, imprinted). 
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be classifi ed to show the exact part thereof attributable to each 
particular property acquisition or group of acquisitions because 
of the manner in which the interim dispositions had been made 
(III App. 1263):*• However, inasmuch as the $5,176,614 is an 
unclassifiable remainder of the $80061^233^ ^it represents in¬ 
tangibles of the same nature and sg&fispssafc to the same ac¬ 
counting treatment as the $8,061,233. 

cl Competition for Territory 

The bulk of the $8,061,233 was spent in transactions in which 
competition for territory was a principal factor in fixing the 
prices paid. As Commission accounting witness C. W. Smith, 
Chief of the Commission's Bureau of Accounts, Finance and 
Rates, testified after referring to evidence that there had been 
competition for some of the properties acquired (III App. 
1306-1307): 

In such situations, emphasis in the purchase price, in 
my opinion, was on the acquisition of the territory 
served. This is so because electric utility businesses, 
unlike competitive businesses, cannot be started at will, 
regardless of the resources of persons desiring to enter 
the public utility business. A person can engage in the 
utility business only when legal rights to serve a terri¬ 
tory or area have been obtained. Thus franchises are 
necessary in order to engage in the electric utility busi¬ 
ness. It is not the general practice to grant competing 
franchises. From our examination of books, records 
and documents in this case, the testimony of witnesses 
in this proceeding, it is reasonable to conclude that the 
excess over original cost represents payment for the 
privilege of engaging in the utility business in the par¬ 
ticular area with prospects of good profits therefrom. 


•The dispositions (IV App. 2010A) were made without the Commission’s 
approval required by the System of Accounts (F. P. C. Uniform System of 
Accounts, p. 19). 
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Commission accounting witness Rainwater, Chief of the Com* 
missions Division of Original Cost, viewed the items con¬ 
stituting this total as (IV App. 1540): 

* * * paid to eliminate actual or potential compe¬ 
tition for territory, to obtain territorial rights of others 
and to secure franchises 47 * * * 

The major part of the $8,061,233 (approximately $4,500,000, 
as of 1926 (IV App. 1451)) was put on the books in a single 
transaction by which Bond and Share, on July 7,1925 (I App. 
344; IV App. 1866), acquired from The Southern Power and 
Light Company, of which Harvey C. Couch was President, 
the stock of Arkansas Light and Power Company and other 
utility companies (I App. 340-341). 48 As some of the Couch 
people viewed it, it was a merger, a “treaty”, whereby Couch 
and some of his associates were brought in to operate the com¬ 
bined properties (II App. 1023). However viewed, “elimina¬ 
tion of competition, actual or potential, was an important fac¬ 
tor in the purchase of the Couch properties” (IV App. 1541), 
for the transaction ended the competition between the Couch 
and Bond and Share interests to acquire markets, territory, and 
franchises, and to try to exclude the other from obtaining 
vantage points for further competition. That competition was 
so sharp that it had aspects of a war, with “fighting”, 49 one 
“army” that “had joined” 50 with another, attempts to complete 

"Two of the Company accounting witnesses on cross-examination were 
asked whether elimination of competition was one kind of utility intangi¬ 
ble. Although both seemed to have difficulty with the concept (III App. 
1115 -1116; II App. 643-644), one had recognized such an intangible in testi¬ 
fying in a previous case (III App. 1116-1117) and the other admitted that 
the method he employed in segregating intangibles would obscure any in¬ 
clusion of such an element, for he assumed that the purchase price repre¬ 
sented a reasonable value of the total of tangible and intangible elements 
in the property itself and he allocated as intangibles all of the remainder 
of the purchase price after deducting the value of the physical elements as 
such, instead of following the admittedly “more rational” method of valuing 
tangibles and intangibles separately, which would have disclosed whether 
the purchase price had been driven higher than the property’s value by 
competition (II App. 647-649). 

i i "The dates of the acquisitions giving rise to the excesses aggregating 

• $8,061,233 and other data with respect thereto, together with citations 
to the record are tabulated in Appendix A, infra , p. 115. 

* II App. 1033; IV App. 1987; Cf. II App. 1023. 

"II App. 1012. 

876861—50-6 
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“a front line trench”, 31 to ‘‘hold ground”, 52 and to take towns 
“in our line of march” 53 “to protect us” and “placing us in strik¬ 
ing distance for” another town, 54 and recognition in one in¬ 
stance that “the control of the whole * * * River Valley 
would lay in those towns”. 35 

A brief reference to the acquisitions negotiated immediately 
preceding the “treaty”, will make plain why Bond and Share 
was willing to pay so much to end the war. 

At that time Bond and Share planned a transmission line 
from Little Rock, Arkansas, served by one of its subsidiaries, 
to Memphis, Tennessee, served by another (I App. 340; Tr. 
6283, unprinted). But construction of the line would depend 
on acquisitions in the intervening territory (I App. 49) and 
so, during the preceding months, Bond and Share acquired 
East Arkansas Power and Light Company and the properties 
at Earle, Parkin, West Memphis, Hulbert, Marion, and other 
communities in eastern Arkansas; and at Kensett (IV App. 
1968), on the Missouri Pacific Railroad northeast of Little 
Rock. 36 It also either acquired or agreed to acquire Hazen, 
DeValls Bluff and Lonoke, east of Little Rock. 57 In addition 
it made investigations looking toward acquisition of Newport, 58 
northeast of Little Rock on the Railroad and northwest of 
Memphis; Beebe and Augusta, between Little Rock and New¬ 
port; Conway, northwest of Little Rock; Carlisle and Des Arc, 
east of Little Rock; and Harrisburg, east of Newport (I App. 
556-557; Tr. 7038, unprinted). The Couch interests were ap¬ 
prehensive Bond and Share would also acquire Judsonia and 
Cabot on the Railroad northeast of Little Rock, 58 (Newport, 
Carlisle, and Cabot were then supplied at wholesale by 
the 1 Couch Company). 60 Bond and Share was also, in 

" II App. 930-931; IV App. 1903. 

■ II App. 931. 

“II App. 96S-969. 

“IV App. 1906. 

“ II App. 984. 

“The dates and amounts involved in the acquisitions are shown in Ap¬ 
pendix A, infra, p. 115, with citations to the record. 

" See note 56, supra. 

“ Tr. 7038, 2904, 4154, unprinted. 

“ IV App. 1969, 1997, 1998. 

“Tr. 6337-6339 (unprinted); Ex. 19 (unprinted, separately lodged with 
the Court). 
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the Spring of 1925, attempting to acquire Searcy, 01 just west 
of Kensett, and other properties in that territory, 02 and 
Wynne, 03 between Kensett and Memphis; it was planning ac¬ 
quisitions “in several sections of the State”; 04 and was “trying 
to buy properties in town to town”. 05 

The Couch company (Arkansas Light and Power Company) 
at the same time was engaged in an expansion program to find 
markets for its new sources of power, the Remmel hydro plant 
on the Ouachita River and the Sterlington steam plant in 
Louisiana. 08 It was particularly expanding along the Railroad 
northeast of Little Rock 07 where it acquired Judsonia, Ken¬ 
sett and Bald Knob. 08 

By March of 1925 it had started construction of a transmis¬ 
sion line from North Little Rock to Cabot (IV App. 1967,1996, 
1997). It investigated Wynne, Parkin and Earle, Hazen, 
DeValls Bluff, Conway, and Searcy (IV App. 1967-1992; II 
App. 1027, 1032), in all of which, as we have said, Bond and 
Share was interested (supra, pp. 76-77). 

In the case of Lonoke, which the Couch interests supplied 
with energy at wholesale under a long term contract, Bond 
and Share took away that part of Light and Power’s existing 
market when it managed to buy the local property “right out 
from under” the Couch company without its knowledge (II 
App. 1028-1029; IV App. 1994^1997, 2000). On the pur¬ 
chase of DeValls Bluff the Couch company decided not to bid 
the price up but wrote the owner “* * * if you do sell 
to the other people, we would like to see you get an exorbitant 
price for what you sell them. You can, therefore, use our 
company to force up their bid when they come to see you and 
we will be glad to help you accomplish this” (IV App. 1990). 
But the Couch company did attempt to acquire Hazen (IV 

“ I App. 344. 

* I App. 347. 

“ I App. 344. 

* I App. 340. 

* I App. 340. 

" I App. 335, 50-51, 329-330, 362-363. 

•*11 App. 1012; IV App. 1967, 1997, 1971-1972. 

“The dates and amounts involved in the acquisitions are shown in Ap¬ 
pendix A, infra, p. 115, with citations to the record. 
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App. 1027) and there was “fighting” for Wynne (II App. 1032- 
1033; I App. 352) and Searcy. 

The story of the competition for Searcy illustrates what all 
of this competition meant in the prices paid for these prop¬ 
erties and hence in boosting the excesses over original cost here 
in question. An original offer of $30,000 by the Couch company 
was overbid by Bond and Share with an offer accompanied 
by a certified check for $90,000 “more money than we had 
ever had”, according to the Couch negotiator (II App. 1015- 
1016; IV App. 1974) who had expressed himself as determined 
to get the contract or use his friendship with local people to 
“mess the whole detail up so that no one will be able to get 
contract” (II App. 1015-1017; IV App. 1974-1975). Further 
negotiations were followed by a counter-offer of $95,300 by 
the Couch company which in turn was topped by Bond and 
Share’s offer of $107,500 (IV App. 1975-1986). How much 
higher the bidding might have gone does not appear because 
on April 22, 1925, Couch, as President of the Southern Power 
and Light Company, and Cowan, President of Electric Power 
and Light Corporation, signed the conditional agreement for 
the sale of Southern to Bond and Share which was consum¬ 
mated the following July 7 (IV App. 1859-1861, 1864-1865). 
As the Couch general manager who had negotiated most of the 
purchases testified on the stand, the competition between the 
two interests, as “exemplified by Searcy, was a principal reason 
why the agreement was worked” out for Bond and Share to 
purchase the Couch properties (II App. 1023). That compe¬ 
tition of course also increased “the purchase price and conse¬ 
quently the amount of the intangible includible in Account 
100.5 with respect to these properties” such as Searcy, Hazen 
and DeValls Bluff (IV App. 1542). 

In addition to the competition between these two interests, 
the Company’s president also testified that at or about the 
time of the negotiations with Bond and Share the Byllesby 
interests, who owned electric utility property in Arkansas, in¬ 
cluding Fort Smith and running out towards Little Rock and 
over to Ozark, Arkansas, had men investigating and wanting 
to purchase the Couch properties, and Associated Gas and 
Electric was also interested (I App. 348-349). 
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After Bond and Share took Couch into its camp a number 
of further acquisitions were made, many against competition 
from others, including Insull, Byllesby, Fitken and Associated 
Gas and Electric. A few of these may be noticed: 

Magnolia and two neighboring towns in southwestern Ar¬ 
kansas were acquired from Consumers Ice & Light Company 09 
at a “very high” price, compared to its gross revenues, but one 
recommended by Couch’s general manager, to make possible 
the acquisition of a front line trench against the Dawes interests 
who were in the territory beyond (IV App. 1903; II App. 926- 
931). Active competition in this purchase was shown by Com¬ 
pany correspondence and a memorandum in the record disclos¬ 
ing that a purchaser from Chicago had almost succeeded in 
obtaining the property through a local representative (IV App. 
1999,1904; II App. 929). 

Similarly as to Harrisburg, 70 where the competitor was the 
Fitken interests, 71 and subsequently Harrison, 72 where it was 
the Insulls, 73 who had taken over the Fitken properties in 
northwest Arkansas (II App. 942-943). The Harrison ac¬ 
quisition was recommended to Mr. Couch by his general man¬ 
ager as one that “will definitely isolate the Blytheville 74 group 
and will do away with the chance of Insull developing power 
on the Current River to supply both Blytheville and Harrison 
Rogers groups” (IV App. 1919). 

On March 26, 1928, a contract was made for the acquisition 
of Southern Edison Power Company 73 (IV App. 1953-1954) 
which had “recently been acquired from Condon of Chicago by 


“The dates and amounts involved in the acquisitions are shown in Ap¬ 
pendix A, infra, p. 115, with citations to the record. See also Magnolia, 
McNeil, and Waldo in Appendix B, infra, p. 117. 

The dates and amounts involved in the acquisitions are shown in Ap¬ 
pendix A, infra, p. 115 with citations to the record. See also Appendix B, 
p. 117. 

71 IV App. 1904-1909; II App. 934-942. 

"The dates and amounts involved in the acquisitions are shown in Ap¬ 
pendix A, infra, p. 115, with citations to the record. 

" IV App. 1911-1921; II App. 943-948. 

74 Blytheville is located in the extreme northeast tip of Arkansas. 

" The dates and amounts involved in the acquisitions are shown in Ap¬ 
pendix A, infra, p. 115, with citations to the record. See Leslie, DesArc, 
Beebe, McRae, Garner, Higginson, Griffithville, Pangbum, Sparkman, 
Stamps. 
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the Peoples Light & Power Company” (IV App. 1948). South¬ 
ern Edison’s own figures were reported to show a plant valu¬ 
ation of $560,695 and purchase was recommended to Mr. Couch 
at not more than $600,000 on which the expected return would 
be “extremely slim” (IV App. 1950). Nevertheless $900,000 
was paid. The recommendation for the purchase was on the 
ground that it would “eliminate future competition from this 
source in the purchase of such properties as Charleston, Missis¬ 
sippi, Forrest City, Arkansas, or other municipal plants still un¬ 
purchased in Arkansas” (IV App. 1950-1951). The compe¬ 
tition and threatened competition were confirmed by testimony 
of a Director of Southern Edison (II App. 910-911). One of 
the reasons for the purchase was that with two minor exceptions 
it, together with another purchase “would clear our territory up 
in good shape” (IV App. 1952). 

There had previously been competition with the same in¬ 
terests for the Batesville property 7a which the Company pur¬ 
chased by outbidding them $400,000 to $395,000 in public com¬ 
petitive bidding and by subsequently obtaining a court order 
enjoining conveyance of the properties to the other bidder for 
$425,000 (IV App. 1896-1900). 

One other acquisition in which competition for territory was 
a major factor in driving up the price (IV App. 1543), may be 
referred to, that of the Wilson Power & Light Company proper¬ 
ties. 77 This purchase was made for $1,660,000 although the 
Company’s general manager estimated that the physical prop¬ 
erty was worth only $438,000 (II App. 950-952). But the 
purchase was made in competition against a “bad actor” who 
had offered $1,000,000. The competitor apparently was a “bad 
actor” because he had recently succeeded in “taking West Mem¬ 
phis away from” the Company when the Company had failed 
to meet his offer (II App. 948-950). 

In each of these instances, such evidence makes it clear that 
the size of the excess over original cost entering into the 
$8,061,233, of which the residue of $5,176,613.91 is here in ques¬ 
tion, was principally affected by the factor of competition for 
territory—competition like that between Bond and Share and 

” See Appendix A, infra, p. 115. 

w See Appendix A, infra, p. 115, Appendix B, infra, p. 117. 
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Couch, of which Mr. Moses, President of the Company, 
frankly said (I App. 348): 

* * * two different people trying to acquire the 
same properties to accomplish more or less the same 
purpose would naturally produce additional expense at 
additional cost and eventually the rate payers would 
have to pay for it. 

b. Payment for Territory and Franchises With Prospect of Good Earnings 

Insofar as the excess of the purchase prices over the original 
cost of properties acquired was not immediately due, in whole 
or in part, to actual or potential competition (as in the pur¬ 
chases which have been particularly alluded to), it represented 
payment for territory and franchises with prospect of earnings 
on the amounts paid. This is shown negatively by the fact 
that it did not in any part constitute payment for tangibles 
( i. e., for increased structural value of the physical facilities 
purchased) or for integration value, as we have already shown 
(supra, pp. 70-72); affirmatively by evidence that the purchase 
prices were paid because the lag in utility development in 
Arkansas, as well as the absence of effective regulation of rates, 
afforded peculiarly good prospects of profits which could be 
capitalized. The importance of this does not depend, as the 
Company’s brief would have it (Co. Br. 53, 73-77) on the 
assumption that any of the properties could or should have 
been purchased at original cost (or at any other price below 
that actually paid). 78 It is significant, rather, because such a 
capitalization of transitory prospective profits is not a perma¬ 
nent asset or one to be allowed to remain permanently in a 
regulated utility’s plant accounts. 

This lag in development, with its high rates 79 and high 
operating costs, meant that by introduction of facilities and 

n Commission Witness C. W. Smith made it plain that his opinion was not 
dependent upon any such assumption or inference (III App. 1338-1441). 

r * The Record discloses the existing rate schedules in nine of the properties 
purchased at Dumas (Tr. 5864, 5871), Batesville (Tr. 5920, 5928), Gould 
(Tr. 5875, 5881), Marvell (IV App. 1938, Tr. 5907, 5913), Newark (Tr. 
5946, 5960), Atkins (Tr. 6044, 6049), DeValls Bluff (IV App. 1990-1991), 
Hazen (Tr. 6124A), and Lonoke (Tr. 6126). Assuming an annual con¬ 
sumption of 480 kwh, or 40 kwh per month, these rates average as follows, 
per kwh: Marvell, 19tf; Hazen, 16<; Batesville, 14<f; Newark, 20tf; Dumas, 


82 


methods of operation which were standard for that time and in 
that stage of the development of the art nationally, operating 
costs would be reduced and thereby increased profits could be 
realized. In purchase after purchase the price paid was deter¬ 
mined after a consideration of gross earnings at the existing high 
rates 80 compared with operating expenses after interconnection 
with the Company’s system. 81 Undoubtedly the fact that the 
rates were fixed only by franchises (IV App. 1590-1591) in¬ 
fluenced the Company in not forecasting the reflection of the 
lower operating expenses in reductions of the rates (IV App. 
1541). 

But such profits could only be expected to endure as long 
as rates were not reduced to reflect such reductions in operating 
expenses and hence, as we have said, were transitory in nature. 
What the purchaser was getting for the excesses in the prices 
paid was the opportunity for superior earnings for a time, not 
longer than it should take effective regulation to require the 
reduction in operating expenses to be fully reflected in rate 
reductions. 

The perspective afforded by the subsequent history makes 
this even clearer. Thus Commission Witness Smith testified 
(ID App. 1336): 

* * * I do not believe it reasonable to count on 
the capitalization of this lag in development as an in¬ 
tangible, in perpetuity. The further away we get from 
1926 and the greater the technological development in 
the electric utility industry, the more questionable and 
uncertain will the inclusion of such outmoded intangi¬ 
bles become. In other words, the cost of a candlelight 
economy should not become a permanent part of the 
cost of an electric light economy. * * * 

15^; Lonoke, 134; Atkins, 154; DeVails Bluff. 154; Gould, 204- These 
average rates may be compared to the national residential average of 74 
per kwh based on an average annual consumption of 430 kwh for the year 
1926, and 6.034 per kwh based on an average of 547 kwh for the year 1930. 
Edison Electric Institute, Statistical Bull. No. 16, for 1948, Table 15, p. 30. 

"Tr. 5670-5677, Tr. 5794, Tr. 5820, Tr. 5844, Tr. 5864, Tr. 5866, Tr. 5895, 
5903, Tr. 5920-5921, Tr. 5893, Tr. 6140. 

“Tr. 5672-5673; Tr. 6038. 
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In some instances reductions in franchise rates were agreed 
to immediately as part of the negotiations to acquire properties 
or franchises (Tr. 5737; Tr. 5778; IV App. 1977-1978). And 
it was only a few years after these excesses were recorded on 
the Company’s books that Arkansas enacted its first law for 
State Commission regulation of electric utilities (Tr. 2025- 
2026; IV App. 1754). Under that law, and subsequent amend¬ 
ments, the Company’s rates have already been reduced on a 
basis reflecting elimination of many book assets. 82 There is 
no more reason to suppose that the 1944 reduction, any more 
than the reduction in franchise rates, was the last rate reduc¬ 
tion that will be made passing on to ultimate consumers the 
benefits of operating economies. In fact Company counsel and 
witnesses repeatedly have asserted that those benefits are 
passed on to consumers (Co. Br. 75; I App. 446-448). Ob¬ 
viously, when given up they are no longer retained by the 
Company. 

The Commission was therefore clearly right in its findings 
that the excesses making up the $5,176,613.91 represented pay¬ 
ments to eliminate competition, and to acquire territory and 
franchises with prospects of good profits, and in general repre¬ 
sented the capitalization of prospective earning power (I App. 
292-295). 

C. The Commission’s Findings That the Intangibles Are of 
Uncertain Life Are Fully Supported in the Record 

The Commission found that the intangibles in question were 
of limited, although uncertain, duration, and that it is ques¬ 
tionable on the facts of this case whether the anticipated su¬ 
perior earnings actually had materialized, thus making the 
present status of such intangibles uncertain (I App. 295-296). 
These findings are abundantly supported in the record. 

Petitioners never claimed that these intangibles were to be 
treated as having perpetual existence. The Company’s ac¬ 
counting witnesses’ view was that their existence was not per¬ 
petual, but indefinite (II App. 629), and not in excess of the 

" The State Commission's Brief (p. 21) refers to a total of $12,000,000 of 
such eliminations. 
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life of the enterprise (II App. 629, 665; III App. 1224) or the 
segment of the enterprise with which they are associated (III 
App. 1224^1225), in contrast to land which is usually classified 
as non-depreciable because its salvage value is considered to 
be equal to its cost (II App. 741). For such intangibles can 
not be sold (III App. 1217) and are not independent of the 
physical plant (II App. 729-731). But, absent the possibility 
of visual proof of the actual cessation of existence of intangi¬ 
bles, the Company accounting witnesses presumed their indefi¬ 
nite continuance (III App. 1175-1182; II App. 665-666), or 
simply relied on the State Commission’s action giving rise to 
earnings as evidence of their continued existence (II App. 613, 
661-665, 789-790, 818-819; III App. 1176-1177), or, as ac¬ 
countants, “threw up their hands” (III App. 1179; IV App. 
1738-1739). They recognized that these intangibles may be 
determined to be a wasting asset (II App. 887-888) or their 
existence may terminate at any time (II App. 738-740, 820). 
Such termination, they recognized, might be brought about by 
permanent disappearance of earnings on them (II App. 739- 
740; III App. 1216-1217). And such earnings might disap¬ 
pear as a result of economic developments or legislative enact¬ 
ment (II App. 631, 748) or regulatory commission adoption 
of a policy of fixing rates on an original cost basis (II App. 
748-749; III App. 1213-1216). Among the economic hazards 
are those of the kind encountered by street railways and steam 
railways, as pointed out by witness Smith (III App. 1336). 

It is thus apparent that the problem of making provision 
for the retirement of such intangibles when they have gone 
(absorbing the loss of that investment) is in some essential 
respects similar to that of physical structures, such as large 
mass concrete dams, whose service lives are not perpetual 
but are quite difficult to estimate. The Company’s account¬ 
ing witnesses agreed that provision should nevertheless be 
made for the retirement of such a structure through deprecia¬ 
tion, and a perusal of their attempts to distinguish these in¬ 
tangibles in that regard affords convincing proof that there 
is no objective factual basis for any such distinction (III App. 
1089-1095; cf. II App. 663-665). And when it is considered 
that even in the case of physical structures 80% of the retire- 
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ments were said to be due, not to physical exhaustion, but to 
obsolescence and inadequacy (III App. 1093), the same kind 
of factors as those determining the life of these intangibles, it. 
is plain that there is the same necessity for anticipating the 
termination of the life of these intangibles. 

Furthermore the record in the present case makes it very 
uncertain that these intangibles continued in existence for 
more than a very few years at most. Thus a comparison was 
made of the Company’s rate of return on book investment 
with the national average for the electric utility industry as a 
whole. During the 14 years from 1933 to 1946, inclusive, 
there were only three years, 1941, 1943 and 1944 (the year 
in which the State Commission reduced the Company’s rates 
almost one million dollars per annum) in which its rate of 
return on its book investment was equal to or slightly above 
the national average. The rest of the years it averaged 5.1% 
as compared to a 6.2% for the national average (III App. 
1334). 

Furthermore the record shows that for seven years, 1933- 
1939, the Company passed its common stock dividends, and 
for three years, 1933-1935, its preferred stock dividends. 
Arrearages on the preferred continued through 1938 (III App. 
1334). And if the Company had recorded what is normally 
considered to be proper depreciation expense, there would have 
been nothing left for dividends in several more years (III App. 
1334). 83 

But, Petitioners contend, whatever the vicissitudes of these 
intangibles, they have been revitalized by the State Commis¬ 
sion’s actions: Once a cost has been incurred it is revived at 
any time by a revival of earnings (II App. 578); it is like a 
river which remains the same river although the water in it 
changes, and like Tennyson’s brook goes on forever (III App. 
1144-1145). So one of the Company witnesses would recog¬ 
nize a cost of intangibles incurred in integrating a gas utility 

“The evidence shows that the Company’s retirement or depreciation re¬ 
serve at the end of 1945 was just about as low as that of any electric utility 
in the United States, being 9.4% of plant as compared to a national average 
of 21.4% and, by one method of calculation was $5,300,000 deficient by the 
end of 1946 (III App. 1300-1302). 
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business as still an asset after the corporation’s gas utility busi¬ 
ness had been entirely superseded by the electric utility business 
(III App. 1133-1141; cf. II App. 862-864). Another thought 
that the intangibles would not continue to exist where a cor¬ 
poration beginning in the horse car business changed to trolley 
cars, and then to buses, without actual identification of specific 
elements (II App. 734-735) and not at all where an electric 
railway business had given way to an electric utility business 
(H App. 735-736). 

Commission accounting witness Smith, in denying the reviva- 
bility of intangibles, went to the base of the matter for regulated 
utilities, when he pointed out that it would impose a double 
exaction on consumers (III App. 1335): 

Q. If there was a bona fide intangible in the books of 
the company which later became valueless and then a 
new intangible was created should the cost of the old be 
transferred to the new? 

A. No. The two items should not be confused. 
There is no more reason to transfer the cost of one in¬ 
tangible to another than there is to transfer the cost of 
one tangible item to another. It would be particularly 
bad to resort to such a practice in the public utility field. 
This is so because to the extent new intangibles are cre¬ 
ated by expenditures, they are created by operating 
expenses. To permit operating expenses to be treated 
as the cost of intangibles, is to be guilty of a double 
exaction from customers; in other words, operating ex¬ 
penses would be treated as both expenses and as capital. 
This is considered improper by regulatory authorities. 

Commission witness Rainwater pointed out (IV App. 1552): 

* * * The accounting treatment to be accorded an 

intangible item depends upon its nature. The nature 
of the item was established when the cost was incurred 
and its allowance in the rate base cannot change its 
essential character. * * * 

Witness Smith further answered Petitioners’ claims based on 
the 1944 order of the State Commission (III App. 1337): 


* * * There is no assurance, and none can be 
given, that the intangible will be included in the rate 
base forever. We have already seen great changes in 
rate base determination. In this connection I might 
point out that a commission may value a hydroelectric 
project at more than original cost for a great many years 
but this, by general agreement, does not justify ignoring 
depreciation accounting for the project. The same prin¬ 
ciple should apply to intangibles. 

The Commission in its opinion picked up that thought when 
it pointed out that the Company’s contention that the State 
Commission’s rate and accounting actions had to be given 
effect in its regulation of the accounts “carried to its ex¬ 
treme * # * would mean that books should be kept on 

a rate base value basis”, and rejected the contention (I App. 
269). That the Commission properly rejected it is clear. See 
Norfolk & Western Ry. Co. v. United States, 287 U. S. 134, 
141; Northwestern Electric Co. v. F. P. C., 125 F. 2d 882, 886. 

D. Amortization of Such Intangibles Is a Reasonable and 

Proper Exercise of Commission’s Powers Under the Act 

Amortization of intangibles of the kind here involved is 
shown to be a reasonable and proper exercise of the Commis¬ 
sion’s powers under the Act because it conforms to generally 
accepted principles of accounting and is appropriate to the 
accomplishment of the purposes of the Act. 

L. Amortization Conforms to Generally Accepted Principles of Accounting 
Regardless of Continued Existence or Value of the Intangibles 

Petitioners argue that the requirement that the Company 
amortize the $5,176,613.91 classified in Account 100.5 over a 
twelve-year period violates generally accepted principles of 
accounting and is arbitrary, unreasonable and void, because 
the book assets still have value (Co. Br. 58-59; State Br. 45); 
is confiscatory (Co. Br. 71-78); and is a falsification of the 
Company’s books (Co. Br. 61-62). This argument, which as¬ 
sumes that the State Commission’s actions gave value and con¬ 
tinuing existence to the intangibles represented by these book 
figures, was exploded by the admissions of the Company’s own 


88 


accounting experts on cross-examination. In view of Peti¬ 
tioners’ disregard of these admissions, it seems necessary to 
emphasize them and to point out the other evidence of record 
abundantly supporting the Commission’s finding that amorti¬ 
zation is in conformity with generally accepted principles of 
accounting. 

a. Testimony of Company Accounting Witnesses 

The Company’s first accounting witness on this question was 
Mr. Paul Grady, a partner in the firm of Price, Waterhouse & 
Company, Certified Public Accountants. On cross-examina¬ 
tion he was asked whether, insofar as Account 100.5 included 
un limi ted term intangibles, there was a practice of amortizing 
them, to which he answered (II App. 676): 

To the extent that the amortization would exceed the 
provision for depreciation that should be related to the 
depreciable property included there, I would have to 
agree that that is what it probably represented; in most 
cases in the absence of a determination I don’t believe 
you know. 

Q. Then I understand that you have agreed with me 
that there is such a practice in the electric utility 
industry. 

A. There is a practice of amortizing account 100.5 
some part of which might represent- 

Q. (Interposing.) So-called unlimited term intangi¬ 
bles. Is that right? 

A. That is right. In most cases with which I am 
familiar there is no identification of the component parts 
of account 100.5. 84 


“Mr. Grady lacked sufficient familiarity with the Commission’s orders 
to express any opinion as to whether they do or do not identify the nature 
of the amounts classified in 100.5 (II App. 753-756, 729, 741; cf. Pacific 
Power d Light Company, 3 F. P. C. 329,337, affirmed 141 F. 2d 602 (C. A. 9)). 
But in any event the Commission’s findings in contested cases, as illustrated 
by the one under review are explicit, cf. Pacific Power & Light Co., 3 F. P. C. 
329, 338, 46 P. U. R. (N. S.) 131, 140; California Oregon Power Co., 3 
F. P. C. 368,372, 47 P. U. R. (N. S.) 198,196; Montana Power Co., 4 F. P. C. 
213, 250, 57 P. U. R. (N. S.) 193, 226. 
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Again Mr. Grady testified as follows (II App. 700): 

* * * I have not testified simply as a general mat¬ 
ter that the write-off of intangibles per se is a violation 
of generally accepted accounting practice. What I at¬ 
tempted to say is that I think a regulatory body, or any¬ 
one else, has to go through certain objective procedures 
of examining what is represented, and then whether 
to indulge in an amortization program or not should be 
based on objective consideration of all the circum¬ 
stances. * * * 

See also II App. 600-602. 

On further examination Mr. Grady recognized eight in¬ 
stances in which his own accounting firm had unqualifiedly 
certified electric utility financial statements for the year ended 
December 31, 1946, which disclosed such amortization, with¬ 
out any showing that the regulatory Commission having juris¬ 
diction of their rates had denied earnings on the 100.5 amounts. 
Six (including two under Mr. Grady’s personal supervision, II 
App. 774-777, 690-691, 699-700) were approved without any 
disclosure as to whether or not the amounts had continuing 
value or existence, from State Commission action or otherwise 
(II App. 772-785), while one disclosed affirmatively a State 
Commission finding of continuing value (II App. 768-770), and 
one (II App. 770-771) involved a company as to which the 
record here shows the State Commission recently had con¬ 
cluded a rate case in which it included the entire Account 100.5 
amount in its rate base and made no allowance for amortiza¬ 
tion of the intangibles (III App. 1331). This was, of course, 
an exact parallel to the present case. 

The Company’s second accounting witness was Mr. William 
H. Bell, a senior partner of Haskins & Sells, Certified Public 
Accountants. Mr. Bell was asked on cross-examination 
whether it would be in conformity with generally accepted 
principles of accounting for a public utility to voluntarily write 
off an intangible over a period of years, although it was in its 
rate base and the utility was earning on it (II App. 873-874): 






A. I could see nothing wrong about that, assuming 
that the amortization is to be treated as an operating 
expense. 85 

Q. Suppose the regulatory commission requires the 
write-off. Management's doing that would be in ac¬ 
cordance with generally accepted principles of account¬ 
ing, would it not? 

# « t • # 

A. Oh, yes. 

See also II App. 882, 886-888. 

After he had recognized nine instances in which his firm 
had certified financial statements for the year ended December 
31,1946, in which an electric utility was amortizing amounts in 
100.5 (in most cases through charges to income) without any 
qualification in respect to such practice, Mr. Bell was asked 
whether he agreed that the amortization had properly been 
certified in those cases as being in conformity with generally 
accepted accounting principles and practices and he answered 
(II App. 902): 

Oh, I should certainly think so. I would hate to think 
otherwise. 

The Company’s third accounting witness on this subject was 
John H. Bickley, a Public Utility Consultant, and a Certified 
Public Accountant. Mr. Bickley testified (III App. 1196): 

* * * if there is reason to believe, or if manage¬ 
ment adopts a program of amortization voluntarily, or 
because of a banking or regulatory requirement, and 
does amortize, then that raises a presumption that the 
management is satisfied that the asset is of limited life. 
Then amortization is in order. [Emphasis supplied. 1 

See also III App. 1156. 

The only accounting authority dealing with the question of 
accounting for intangibles which any of the Company’s three 
accounting witnesses on this question cited or was able to cite 

* Subsequently Mr. BeU made plain that he wasn’t saying that amortiza¬ 
tion by charges to income was a violation of generally accepted account¬ 
ing principles (II App. 888). The question of the propriety of amortizing 
through income accounts is considered infra, pp. 96, et seq. 
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to support his opinions expressed on direct examination (IV 
App. 1152-1153; II App. 576, 683, 827; II App. 837, 859, 872, 
881) was paragraph 4 of Accounting Research Bulletin No. 24, 
issued December, 1944, by the Committee on Accounting Pror 
cedure, American Institute of Accountants (IV App. 2000- 
2009; II App. 891-892). But on cross-examination it devel¬ 
oped that in paragraph (6) the Bulletin recognized that it was 
an “accepted practice'’ which had “been long established and 
widely approved” to write off intangibles not having a limited 
term of existence by charges to surplus, even though their 
value was unimpaired. (IV App. 2003; see III App. 1316-1317). 

Confronted with that paragraph witness Grady said (II App. 
684); 

* * * I think it has to be remembered, however, 

that the Bulletin is considering primarily commercial 
enterprises [i. e., non-regulated companies]. 

But he was unable to differentiate paragraph (4), on which he 
himself had relied in his direct testimony, from paragraph (6) 
in that regard (II App. 684-687; cf. II App. 752). However, 
Company witness Bell, who had been a member of the subcom¬ 
mittee preparing Bulletin 24, stated flatly (II App. 892): 

We made no distinction between regulated and un¬ 
regulated companies. 

Company witness Bickley treated the Bulletin the same way- 
witness Bell did (III App. 1196-1197). 

b. Testimony of Staff Accounting Witnesses 

Both Mr. C. W. Smith and Mr. Rainwater testified that in 
their opinion the amortization of the amount here in question 
would be in-conformity with generally accepted principles of 
accounting (III App. 1308; IV App. 1543). Unlike the three 
Company accounting witnesses already referred to, who had 
not examined the Company’s accounts and had made no analy¬ 
sis of the nature of the items comprising the total (II App. 595, 
602-603 ; 890-891; Tr. 2423-2424, unprinted; IV App. 1729), 
Commission witnesses Smith and Rainwater had personal 
knowledge of the facts of the case. Both explained the basis 

876861—50-7 
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of their opinions, the analyses they had made of the origin 
and present status of the items, the factors entering into the 
formation of their opinions, and the numerous accounting 
authorities and the accounting practices they had considered. 
Their opinions as to the accounting inferences of fact to be 
drawn, conventions and principles to be applied, and conclu¬ 
sions to be reached, fully supported the Commission’s opinion 
and findings. Ill App. 1293-1294,1306-1340; IV App. 1534r- 
1536, 1540-1552. 

The factors they referred to are discussed in other sections 
of this brief and will not be repeated here. 

e. Amortization of Intangibles Widely Practiced 

The cross-examination of Mr. Grady showed that the term 
“generally accepted principles of accounting,” which is a nor¬ 
mal accounting criterion employed in certification of financial 
statements (See II App. 774; III App. 1321. 1324, 1327, 1329, 
1330,1331) is a standard determined by prevailing practice (II 
App. 618). 86 This developed when Mr. Grady under cross- 
examination was seeking to confine the propriety of writing off 
intangibles to the field of industrial corporations and explain¬ 
ing that such write-offs were a departure from the usual cost 
basis of accounting, a departure he said was there justified be¬ 
cause sanctioned by the practice that had grown up. But, he 
said, such a practice had not grown up in the utility field (II 
App. 613-617). Nevertheless, confronted by numerous fi¬ 
nancial statements of electric utilities, both he and Company 
witness Bell subsequently recognized the numerous examples 
of such a practice afforded by their own firms, to which we have 
already referred (supra, pj>89-90). 

The actual scope and prevalence of the practice among elec¬ 
tric utilities was further disclosed in the testimony of staff ac¬ 
counting witnesses. Mr. C. W. Smith referred to the annual 
reports to stockholders for the year 1946 for each of more than 
50 electric utilities which showed that each of those companies 
was amortizing amounts in Account 100.5 (the account in 

* Company witness Bell testified (II App. 846) :**••• Frankly, I 
don’t know where [accounting] principles leave off and [accounting] prac- 
ti<;es start, or vice versa • * 
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which general public utility intangibles is included) and that 
six leading firms of certified public accountants had certified 
their financial statements as being in conformity with generally 
accepted accounting principles, without any qualification as to 
the amortization. The accounting firms were Arthur Andersen 
<fc Company; Deloitte, Plender, Griffiths & Company; Haskins 
<fc Sells; Lybrand, Ross Bros. & Montgomery; Niles and Niles; 
and Price, Waterhouse & Company (III App. 1320-1332). 

Mr. R. C. Rainwater disclosed the full extent of the practice 
when he testified (IV App. 1544-1545): 

* * * The prevailing practice has been to amor¬ 

tize Account 100.5 over a period not to exceed fifteen 
years by charges to Income Account 537 : or to earned 
surplus. I have knowledge of this practice not only 
because of participation in conferences [referring to per¬ 
sonal conferences with representatives of 125 separate 
electric utilities] when the disposition plans were 
worked out but also through the review of certified copies 
of journal entries which are filed annually by the com¬ 
panies with the Commission pursuant to provisions of 
the Commission’s orders. The Commission’s files show 
that up to January 31,1948, there were 53 electric com¬ 
panies which had completely disposed of their 100.5 
accounts, the amounts aggregating $184,000,000; in ad¬ 
dition there were 85 electric companies which were amor¬ 
tizing or had amortized approximately $267,000,000 
classified in Account 100.5 The total dispositions of 
plant acquisition adjustments made, or to be made, by 
the 138 companies was $451,348,456. 

***** 

* * * The overwhelming bulk of the electric in¬ 
dustry in the United States has disposed of or is amor¬ 
tizing Account 100.5. This is shown by a study of the 
annual reports filed with this Commission as a matter 
of public information by electric utilities. A compila¬ 
tion made from the annual reports for 1946 of Classes 
A and B Electric Utilities [companies whose annual 
electric operating revenues exceed $250,000], showed 
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there were 115 companies which reported amounts in 
Account 100.5, aggregating $323,000,000 and all but 29 
of these companies with amounts aggregating $30,000,- 
000 were amortizing Account 100.5. Arkansas Power 
& Light Company is included in the latter group. 

The Commission was therefore abundantly supported in 
finding that -amortization of these intangibles is in conform¬ 
ity with generally accepted principles of accounting (I App. 
297, Finding (33)). 

2. Amortization Appropriate to Accomplishment of Purposes of the Act 

The Commission also found that amortization of these in¬ 
tangibles is necessary and appropriate to the administration 
of the Federal Power Act. That finding is fully supported by 
substantial evidence. Two principal considerations may be 
mentioned: 

a. Breaking the Circle of Regulation Based on Capitalized Anticipations of 

Earnings Under Such Regulation 

The Company’s accounting witnesses and the Commission’s 
both recognized the circularity of reasoning involved in the 
Company’s position that the intangibles should be retained in 
its accounts to justify demanding a return thereon in its rates. 
Indeed the chief concern of the Company’s accounting witness 
was that elimination of intangibles from the accounts would 
bring about their elimination from the rate base, not that it 
was in violation of generally accepted principles of accounting. 
Thus Company accounting witness Bell testified on cross- 
examination (II App. 872-873): 

Q. So that your reason for objecting to writing off the 
intangible in the case of the utility is that it might jeop¬ 
ardize the company’s ability to get it into the rate base? 

A. It would adversely affect the interest of the owners 
of the business in not permitting them to earn on that 
much money; yes. 

And Company accounting witness Grady (II App. 753): 

Q. It is not the writing down or the writing off of the 
intangibles per se that you conceive of as not in con- 
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formity with generally accepted principles of account¬ 
ing because of principles of accounting, but it is the fact 
that the company may be jeopardized in claiming that 
amount of intangibles as part of the rate base in some 
future rate proceeding which makes you apprehensive of 
write downs or amortization of intangibles in the utility 
field. Isn’t that so? 

A. That is correct, and that is true because regulation 
and rate-making is so much an integral part of the whole 
economic structure of the industry. 

Similarly Company accounting witness Bickley (see III App. 

1202 ). 

But as we have already pointed out, such rate-making con¬ 
siderations are irrelevant here (Norfolk & Western Ry. Co. v. 
United States, 287 U. S. 134, 141; Northwestern Electric Co. 
v. F. P. C., 125 F. 2d 882, 886 (C. A. 9)) and are, moreover, 
unsound in principle. For as the Supreme Court said in F. P. C. 
v. Hope Gas Co. (320 U. S. 591, at p. 601): 

* * * “fair value” is the end product of the process 
of rate-making not the starting point as the Circuit 
Court of Appeals held. The heart of the matter is that 
rates cannot be made to depend upon “fair value” when 
the value of the going enterprise depends on earnings 
under whatever rates may be anticipated. * * * 

The record in the present case bears out the propriety of the 
Court’s analysis. Thus Company accounting witness Bell had 
testified (II App. 885-886): 

/ 

Q. Doesn’t it follow from that, Mr. Bell, if you apply 
that reasoning to a public utility company that any 
public utility can go out and buy properties on the 
basis of hoped-for earnings, and turn to the regulatory 
body and ask for a rate base to be set on the basis of 
investment cost which was initially based on a capitali¬ 
zation of hoped-for earnings? Don’t you get into a 
terrible vicious circle if you proceed along those lines? 

A. You would, no doubt. 

876861—60-8 




96 


Q. And don’t you think, as a matter of sound account¬ 
ing practices applicable to the public utility field, that 
practice must be guarded against? 

A. I think so. 

***** 

Q. * * * You do agree that in the case of utility 
enterprises the failure to amortize good will, or the 
process of capitalizing future earnings expectations 
might have very deleterious effect on the public interest, 
do they not, by reason of the fact that you get into a 
i circular process of the utility demanding a return on a 
price which was based on a capitalization of earnings, 
at a high rate? 

A. I do, yes. 

Q. And you would agree, would you not, that there 
beyond any question the public interest requires the 
writing out of any such intangibles at least over a rea¬ 
sonable period of time? 

A. I will agree that intangibles should not form a part 
of the rate base so that we can get additional earnings 
to justify the existence of the intangibles. 

Commission accounting witness Smith referred to the same- 
circularity (III App. 1336): 

# * * properties are purchased because of the 
prospect of making high earnings and then the high 
earnings are justified because of the capital invested 
therein. 

He quoted Professor Paton’s Advanced Accounting (1941),. 
p. 436: 

The existence of general intangible value based upon 
superior earning power represents a condition in the 
utility field which is not in harmony with the ordinary 
conception of adequate regulation. 87 

c The Company called Professor Paton as rebuttal witness. With respect 
to this passage he testified that by “general intangible value” he meant 
value in excess of “going value” (“launching and development costs”) par¬ 
ticularly in reference to its inclusion in a fair value rate base and that it 
had been written without regard to questions arising under Account 100-5- 
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Company witness Bickley had recognized the same circu¬ 
larity in an article he wrote for the American Economic Review 
in 1926 (III App. 1200): 

Furthermore, if rates were advanced to a point that 
would increase the market value of the property, and a 
change in ownership consummated at the higher price, 
what would be the rate base when prices receded? 
Would it be the original cost of constructing the plant, 
or the investment by the new owners? If the latter 
were accepted, the patron would be saddled permanently 
with the additional sum on which to pay a return through 
rates. If the former basis was used, the investor would 
suffer a loss. 

While he now thinks “saddled” too strong language (III App. 
1201), he still recognizes that the capitalization of expected 
earnings in purchase price and allowance of earnings on the 
basis of such purchase price is a circular process to which there 
is no limit (III App. 1204). Mr. Bickley recognized that the 
amortization of the intangibles would break the circularity 
(III App. 1206-1207, 1209) although, as Company accounting 
witness Grady agreed, the actual effectuation of this breaking 
of the circle depends upon rate making (II App. 624). 

6. Uniformity in Accounting Control 

In addition to such considerations, the necessity for uni¬ 
formity in accounting, one of the objectives of the Federal Power 
Act (III App. 1292-1293), as we have shown (supra, pp. 20,22- 
24,28-30,34-36,38) and as Company witness Grady recognized 
(II App. 635), supports the Commission's action here, in two 
respects: 

In the first place there would be a lack of uniformity where 
two similar properties, both devoted to public service at the 
same time at similar costs, are in later years capitalized at dif¬ 
ferent amounts because one has been sold and resold at prices 
in excess of depreciated original cost, based on anticipated 

(IV App. 1705-1706). There is no evidence in the record that the intangibles 
here in question were such “launching and development costs”, and it does 
not appear that his rebuttal testimony in any way impugns Mr. Smith’s 
application of Professor Paton’s published statement. 
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profits, while the other has remained in the original ownership 
(cf. II App. 1076). 88 

In the second place, accounting treatment of similar in¬ 
tangibles must be the same for all companies in all States if 
national uniformity of accounting is to be obtained, as the Com¬ 
pany’s accounting witnesses recognized (II App. 633-635, 700, 
1079). 

E. Use of Income Account 537 Was Proper 

Petitioners appear to have abandoned their contention that 
if the $5,176,613.91 was properly amortizable at all, the Com¬ 
mission erred in prescribing the use of income Account 537. 
Their only remaining objection in relation to this point is that 
the Federal Commission’s requirement of amortization reduces 
the amount available for dividends (Co. Br. 76-78), thereby 
confiscating the property of Middle South they say (Co. Br. 
71-78). That objection is answered by what we have already 
shown as to the propriety of disposition of the intangibles 
(supra, pp. 87, et seq.). If the result of the Commission’s order 
is to divert earnings which would otherwise be available for divi¬ 
dends, such result flows from the legitimate exercise of the 
Commission’s accounting authority. Kansas City So. Ry. v. 
United States, 231 U. S. 423, 455; Northwestern Electric Co. 
v. F. P. C., 134 F. 2d 740,744r-745 (C. A. 9), affirmed 321 U. S. 
119,124; Pacific Power & Light Co. v. F. P. C., 141 F. 2d 602, 
605-006 (C. A. 9). 

As to the use of income Account 537 instead of operating 
expense Account 505, there is no difference in the effect on the 
amount available for dividends, as the Court of Appeals for the 
Ninth Circuit pointed out in Pacific Power & Light Co. v. 
F. P. C. (supra, at pp. 605-606). Here, in prescribing that the 
amortization should be through income Account 537 and mak¬ 
ing the appropriate findings, the Commission was not only sup¬ 
ported by the ample testimony of its own accounting experts, 

"Clearly the consumers served by one should not be burdened with a 
heavier capitalization because of mesne sales to purchasers who undertook 
no public obligation greater than the seller already owed, and invested 
additional money in the hopes of additional profits (Compare Judge L. 
Hand’s discussion of 49 U. S. C. § 19a (48 Stat 221), Niagara Falla Power 
Co. v. F. P. C., 137 F. 2d 787, 793 (C. A. 2) ). 
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but, again, the opposing testimony of the Company’s account¬ 
ing witnesses failed to stand up on cross-examination. 

The testimony of the Commission witnesses is succinct and 
contains references to accounting authorities and practices 
which fully support the Commission. We think it need not be 
repeated here (III App. 1338-1340; IV App. 1552-1553). 

While Company accounting witnesses Grady and Bell would 
have preferred amortization “above the line”, Mr. Grady said 
that accountants are inclined to “recognize that this may be a 
type of element which is of significance only in a rate deter¬ 
mination”, and Mr. Bell admitted that he “could hardly say” 
that amortization below the line was a violation of generally 
accepted accounting principles (II App. 692-693, 888). 

The Company’s principal witness on this point was Profes¬ 
sor Paton who was called on rebuttal. Professor Paton had 
been interested and had given “considerable” and “serious 
thought” to the subject over a number of years. He had been 
a witness for utilities in three previous Commission accounting 
cases on the same subject. IV App. 1720. On direct examina¬ 
tion he testified (IV App. 1707-1708): 

Under the Uniform System of Accounts referred to, it 
seems to be very clear that the proper account to be 
charged is Account 505, Amortization of Electric Plant 
Acquisition Adjustments * * *. 

But on cross-examination he admitted that this testimony 
had been given under the mistaken impression that Account 
505 was restricted to the amortization of intangibles (IV App. 
1720-1721); that he hadn’t known it was the proper account for 
amortizing tangibles classified in Account 100.5, as it is (IV 
App. 1722-1724); that he had been thinking entirely of the 
problem of intangibles, not of tangibles (IV App. 1727); that 
there is a rational basis for a provision in the system of ac¬ 
counts for amortization of intangibles through either the oper¬ 
ating section of the income statement (as by Account 505), or 
the income section (as by Account 537 (IV App. 1725-1726) ); 
that the reserve Account 252 has equal applicability to Ac¬ 
counts 505 and 537 (IV App. 1726-1727); and that the use 
of Account 537 was not a violation of the system of accounts— 
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not a “technical violation” as he put it (IV App. 1724-1726). 
He made clear that he was expressing no opinion on whether 
the use of Account 537 in this case was a violation of generally- 
accepted principles of accounting (IV App. 1729). 

IV 

THE REQUIREMENT THAT $1,033,626 BE CLASSIFIED 

IN ACCOUNT 107 AND CHARGED OFF TO SURPLUS 

WAS PROPER 

On the basis of detailed findings (I App. 259-264), the Com¬ 
mission’s order (Paragraph (A), I App. 297-298) directs that 
$1,070,586.13 be classified in Account 107, Electric Plant Ad¬ 
justments, and disposed of by immediate charge to surplus. 
Aside from $36,960 conceded to be properly so classified (IV 
App. 1742), the bulk of this ($1,033,626.13) represents profits 
to affiliates still remaining in the Company’s accounts as part 
of the cost of acquisition of its Little Rock property (“Arkansas 
Central”, IV App. 2010A). 

The Petitioners do not question that the $1,033,626 is re¬ 
corded by it as part of the cost of acquisition of its Little Rock 
property; or that it represents the present-day remainder of 
an original total of $3,565,007.26 of profits to companies in the 
Bond and Share system over the cost of that property to the 
Bond and Share company which first acquired it (I App. 264); 
or that the Bond and Share companies, by which the property, 
and securities of the utility corporation holding title to the 
property, were acquired and through which they were passed, 
were all affiliated and each controlled and managed by Bond 
and Share Company, the top holding company. The sole ques¬ 
tion argued by any of Petitioners with respect to this adjust¬ 
ment (aside from those already discussed in this brief) 
is whether the Commission should have allowed intra-system 
profits to be capitalized in the Company’s accounts be¬ 
cause of the conventions that were observed in connection 
with the price assigned for the first inter-corporate trans¬ 
fer of the property in the system (Co. Br. 41-47). The 
elimination of that profit is said to be erroneous, arbitrary, 
capricious and void (Co. Br. 48-49), confiscatory (Co. Br. 71- 
78), and a falsification of the Company’s books (Co. Br. 61-62). 
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In thus asking this Court to set aside the Commission’s 
requirement that the $1,033,626 be classified in Account 107 
and charged off to surplus as a “write-up”, the Company seeks 
to reopen a question settled by an unbroken line of court deci¬ 
sions upholding the Commission’s consistent 8 * exclusion of 
profits to affiliates from plant accounts. Colorado Interstate 
Co. v. F. P. C., 324 U. S. 581, 606-608; Alabama Power Co. v. 
McNinch, 68 App. D. C. 132, 94 F. 2d 601; Alabama Power 
Co. v. F. P. C., 134 F. 2d 602,609 (C. A. 5); Puget Sound Power 
& Light Co. v. F. P. C., 78 U. S. App. D. C. 143, 137 F. 2d 701, 
703; Niagara Falls Power Co. v. F. P. C., 137 F. 2d 787 (C. A. 2), 
cert, denied 320 U. S. 792; Pennsylania Power & Light Co. v. 
F. P. C., 139 F. 2d 445,450 (C. A. 3), cert, denied 321U. S. 798; 
California Oregon Power Co. v. F. P. C., 150 F. 2d 25, 27 (C. A. 
9), cert, denied 326 U. S. 781; see also, Northwestern Co. v. 
F. P. C., 321 U. S. 119; Pacific Power & Light Co. v. F. P. C., 
141 F. 2d 602 (C. A. 9). The rule is not limited to the Federal 
Power Commission’s cases. United States v. New York Tel. 
Company, 326 U. S. 638,643,649-655. 

The Company’s brief ignores all of these decisions, including 
the three in which Bond and Share companies were parties 
(Pennsylvania Power & Light Company, Northwestern Elec¬ 
tric Company and Pacific Power & Light Company). Rely¬ 
ing on the same decisions unsuccessfully cited by the companies 
in those cases, it cites four non-utility cases dealing with the 
effect of affiliation or fiduciary relationship on the rights of 
contracting parties inter sese, 90 and A. T. & T. Co. v. United 
States, 299 U. S. 232, and related cases (Co. Br. 48). But the 
four non-utility cases in no way involve the present question 
of the impingement of accounting regulation in the public in¬ 
terest upon the disparate or common interests of the affiliated 
parties, or the question of whether a holding company may 
use its control of a utility to inflate the utility’s capital struc- 

** A list of scores of Commission orders for the disposition of write-ups is 
set forth in Appendix C (infra, p. 118). The Bond and Share system com¬ 
panies in that list are marked with an asterisk. 

"Mayflower Hotel Stock. P. C. v. Mayflower Hotel Cory., -U. S. App. 

D. C.-, 173 F. 2d 416, 421; Corsicana Nat’l Bank v. Johnson, 251 U. S. 68; 

Geddes v. Anaconda Mining Co., 254 U. S. 590, 599; Pepper v. Litton, 306 
tJ. S.295 (Co. Br. 44-45). 
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ture with profits to affiliates on properties passed through the 
affiliates in order to take such profits before being vested in 
the utility. As to the A. T. & T. case, we have already pointed 
out in another connection its predominantly procedural sig¬ 
nificance {supra, pp. 67-68), while a further consideration will 
show that it is not substantively opposed to the result reached 
by the Commission. Before discussing the cases further, how¬ 
ever, it is desirable to correct the Company’s mistaken presen¬ 
tation of the relevant facts here. 

The facts of this acquisition, as summarized in the Com¬ 
mission’s opinion and as shown by the uncontradicted evidence 
of record, disclose a holding company deal typical of the early 
nineteen twenties. 91 They show Sydney Z. Mitchell, Electric 
Bond and Share Company’s President, Chairman of the Board 
of Directors, and Executive Committee member (IV App. 
2027), negotiating a purchase of a basketful of securities of 
utility and transportation companies in Houston, Memphis, 
Birmingham, Knoxville, and Little Rock. To consummate 
the purchase Bond and Share organized National Power & 
Light Company for the purpose of taking the securities by 
issuance of National’s own securities in exchange therefor. IV 
App. 2023-2024. 

Commission accounting witness Cross made a determination 
of what the entire basket cost National based on the market 
value of its securities issued in that exchange (III App. 1267- 
1269; IV App. 2010B).® 2 He then determined the cost of that 
part of the securities allocable to the Little Rock properties 
based on the ratios of the underlying property accounts and 
earnings of those properties (III App. 1269-1270; IV App. 
2011-2014). As of December 31,1921, that cost was $1,866,- 
669.30 (IV App. 2011). This testimony of witness Cross is 
not questioned in Petitioners’ briefs. 

“ Cf., Minnesota Forcer d Light Company, 3 F. P. C. 388,392; Pacific Power 
d Light Company, 3 F. P. C- 329, 333-335, affirmed 141 F. 2d 602 (C. A. 9) ; 
Utah Power d Light Company, 3 F. P. C. 532, 534-536; Pennsylvania Power 
d Light Company, Licensee, 3 F. P. C. 89, 95-111, affirmed 139 F. 2d 445 
(C. A. 3), cert, denied 321U- S. 798. 

“The cost of the basket so determined was $11,807,494 ($10,440,020 less 
than the $22,247,514 recorded by National on its books, which was $9,591,027 
pins $848,993, IV App. 2010B). 
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In March of 1925 Bond and Share organized another corpora- 
tion, Electric Power & Light Corporation (IV App. 2024) and 
caused National to transfer to Electric for a $4,000,000 cash 
consideration the securities in Arkansas Central Power Com¬ 
pany to which it had in the meantime caused the Little Rock 
assets to be transferred. The Company’s accounting witness 
Goll, after making adjustments in this $4,000,000, concluded 
that the Little Rock securities (which had cost National $1,866,- 
669.30 as determined by Mr. Cross) were passed to Electric 
for $4,678,785.45 “ (I App. 511), or at a profit of $2,812,116.15 
over National’s cost as determined by Witness Cross. 

** Goll’s figure, given on cross-examination as a correction of the figures 
appearing in the Company’s response, was part of his purported determina¬ 
tion of “system cost” (i. e., cost to the Bond and Share system) which he 
arrived at by “working backwards” from the $4,000,000 price paid in the 
National-Electric deal (I App. 405-506, 510-511). That total as of Decem¬ 
ber 31, 1921, was $9,003,824.79 as last corrected by Mr. Goll (I App. 523) 
and $11,030,636.79 as of October 31,1926 (I App. 549-550). 

Mr. Goll did not determine the cost to National of the basket of securities, 
as he explicitly stated and his determination of “system cost” of the Com¬ 
pany’s Little Bock properties was at best an allocation of a part of National’s 
recorded cost for the basket ($22,247,514^7, I App. 516-517) whereas Com¬ 
mission witness Cross had determined the cost to be $10,440,020 (see note 
92, supra, p. 102). 

Mr. Goll said he had no opinion as to what National’s cost was (I App. 
517) and that he had made no effort to ascertain the cash value of the 
securities National gave for the basket (I App. 510, 522,538). 

On further cross-examination it appeared that Mr. Goll’s figure of $4,678,- 
785.45 was based on his acceptance of the $4,000,000 price and not on any 
determination he had made of what part of National’s assumed cost of the 
total basket should be allocated to the Little Rock securities (I App. 
531-532). 

That the $4,000,000 did not represent cost is made plain by Mr. Goll's 
statement that Company Exhibit 52 (IV App. 1869-1885), which had been 
offered to support that figure, contained nothing showing that it was cost 
and he knew of no other data that did (I App. 545-546, 547). All that was 
left to support Mr. Goll’s view that the $4,000,000 figure was “cost” was his 
oft reiterated statement “They said that was cost and that is their determi¬ 
nation of cost. That is what he [». e., Sydney Z. Mitchell (?)] allocated 
to this property.” But the only basis for Mr. Goll’s statement was the 
mere existence of an entry of the $4,000,000 amount in the cash book which 
he believed he had seen once (I App. 548-549). 

Mr. Goll also made plain that as he used “cost” it meant cost to the 
immediate corporation, even though it included a profit to an affiliate 
(I App. 532-533). 





104 


By the time the Little Rock assets were transferred from 
Arkansas Central to Arkansas Power & Light Company, Octo¬ 
ber 31, 1926, net additions to the plant had increased the cost 
to the Bond and Share system by a net amount of not more than 
$2,084,289.99, which brought the total cost of those properties, 
exclusive of intra-system profits but including the net liabilities 
to which the underlying properties were subject 94 to $8,276,- 
025.63 (IV App. 2012; III App. 1269), as the Commission 
found (I App. 264). Company witness Goll, not eliminating 
inter-corporate profits in the various transactions inside the 
Bond and Share system, arrived at a figure of $11,841,032.89, 
resulting in a total of $3,565,007.26 of such inside profits over 
the cost to the system (IV App. 2012; III App. 1266). Of that 
total, the $1,033,626.13 here in question remained in the Com¬ 
pany’s accounts as of December 31,1947 (IV App. 2010A). 

Contrary to the facts just shown, the Company treats the 
question of intra-system profits as though it involved an 
original amount of $1,033,626.13 arising in the single trans¬ 
action between National and Electric (Co. Br. 43). 

The Company’s objections to the elimination of the profit 
which arose on the National-Electric deal are two: 95 First, 
that it was an “arm’s-length” deal because Mr. Mitchell ob¬ 
served the convention of having a committee of two report 
to him as Chairman of the Board of Directors of National (IV 
App. 1882-1883) and another committee of two different indi¬ 
viduals report to him as Chairman of the Board of Directors 
of Electric (IV App. 1883-1884) on the price to be assigned 
(Co. Br. 42). Second, that a lower price would have enriched 

** To determine the cost to the Bond and Share system of the underlying 
utility properties witness Cross took into account the net liabilities to which 
those properties were subject, which brought the $1366,669.30 cost up to 
$64.91,735.64 (IV App. 2011), as the Commission found (c/., I App. 264). 

“We may put aside the Company’s statement that National’s holdings 
“were worth $4,000,000”, which has as its sole support in the record an 
inference sought to be read into the Commission’s statement: 

"The reports of these committees indicate that the $4,000,000 represented 
a price agreed upon in the light of values, earnings, etc., prevailing at the 
time of the transfer and did not purport to be a determination of the cost 
to National of the Little Bock properties.” (I Appi 261.) 

The context of the statement makes it plain that the Commission was not 
saying that the $4,000,000 represented value. 
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Bond and Share Company at the expense of other stockholders 
because Bond and Share had a 17% interest in National and 
a 20*4% interest in Electric (Co. Br. 43). In other words, 
that its 17% interest in any relative loss suffered by National 
in selling at a lower price would have been more than offset 
by its 20*4% interest in the correlative gain realized by Elec¬ 
tric in buying at the same lower figure, and so in keeping the 
price up, Bond and Share was “leaning over backwards.” 

The short answer to the second very appealing argument is 
that the actual percentage figures have been reversed in making 
the argument. Bond and Share owned a 20*4% interest in 
National and 17% in Electric (See Co. Br. 41, where the correct 
percentages are given with appropriate citations to IV App. 
2024). Hence unduly raising the price, instead of unduly 
lowering it, as the Company argues, would mean that Bond 
and Share was “enriched at the expense of the other 
stockholders.” 

But, of course, however divided among stockholders, all of 
the inflation over National’s cost was actually at the expense 
of the rate payers who would be paying rates for years in the 
future to provide earnings on the capitalization of the profits 
Bond and Share split with the other stockholders. 

The contention that National and Electric dealt at arm’s- 
length is equally untenable. Even if the empty formality of 
having two different committees report to Mr. Mitchell in 
his two capacities as Chairman of the Board of National and 
as Chairman of the Board of Electric could ever have the 
slightest significance, it is not entitled to any weight here be¬ 
cause Company accounting witness Goll, through whom the 
Company introduced the Exhibit it relied on to show that 
the National-Electric deal had been at “arm’s-length” (IV 
App. 1869-1885; I App. 489-490), testified (I App. 546): 

A. I don’t know whether they even used it * * * 

Q. You don’t know what? 

A. Whether they used it, whether that was what was 
given to them. I don’t know whether that determina¬ 
tion is on that basis or not. 

Control being conceded and there being a complete failure 
of proof that the conventions followed, if they were anything 
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more than papers that were filed, had any effect on the price, 
the deal must be regarded as nothing more than Mr. Mitchell 
dealing with Mr. Mitchell. The Commission’s finding of affilia¬ 
tion (I App. 260-261) was abundantly supported by the stipu¬ 
lated facts (IV App. 2023). Upon the same basic facts National 
and Electric have been found to be “mere sets of books in Bond 
and Share’s office” {American Power Co. v. S. E. C. } 329 U. S. 
90,109, affirming 11 S. E. C. 1146,46 PUR (NS) 324; see also 
Electric Bond and Share Company, et al., 9 S. E. C. 978, 994) 
and the Commission had previously had occasion to point out 
in relation to National ( Pennsylvania Power & Light Com¬ 
pany, Licensee, 3 F. P. C. 89,102, supra ): 

* * * Bond and Share provided [it] * * * 
with (1), complete staffs of officers and employees who 
were officers and employees of, and were paid exclusively 
by, Bond and Share; (2) office space in its own office 
building; (3) all office equipment and supplies required 
by them in the conduct of their business. The inter¬ 
mediate companies were, in fact, only corporations on 
paper. 

The Company argues, without citing any support for its 
argument, that a distinction should be made between cases 
where holding company control is maintained with less than 
100% of voting stock ownership, as in the case of Bond and 
Share’s conceded control over National and Electric, and cases 
where there is 100% ownership. Not only is its argument en¬ 
tirely without support of any decisions but it is opposed to the 
cases in which the question has arisen. 

Thus another Bond and Share case, Pennsylvania Power & 
Light Co. v. F. P. C., 139 F. 2d 445,450 (C. A. 3), cert, denied 
321 U. S. 798, upheld the Commission’s disallowance of profits 
to affiliates where the chain of affiliation had as one link Bond 
and Share’s affiliation to National (and prior to that its affilia¬ 
tion to a predecessor, Lehigh Securities, in which Bond and 
Share had a 15% interest). See 139 F. 2d at p. 451 and 3 
F. P. C. at pp. 101-102. 

The Securities and Exchange Commission in regulating 
transfers of securities between affiliates where the affiliation is 
less than 100%, no less than where it is 100% affiliation, re- 
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quires dealing on the basis of cost to the affiliate and elimination 
of any possibility of profits to affiliates (Southern Natural Gas- 
Company, et al., 9 S. E. C. 486; The Laclede Gas Light Com¬ 
pany, et al., 11 S. E. C. 40; Southern Natural Gas Company, 
S. E. C. Release No. 5959, July 30, 1945) and similarly as to 
service company contracts ( Ehasco Services, Incorporated, 
S. E. C. Release No. 6085, October 3,1945; Middle West Serv¬ 
ice Company, 1 S. E. C. 606; John E. Barber, et al., Trustees , 

1 S. E. C. 594; Illinois Stock Transfer Company, 1 S. E. C. 604 ; 
Republic Service Management Company, 1S. E. C. 973). The: 
Ebasco Services, Inc. case is particularly significant here be¬ 
cause it required the Ebasco service company, a subsidiary of 
Bond and Share, to serve at cost the subholding companies in 
the Bond and Share system, in which Bond and Share held a 
minor fractional stock interest, and their subsidiaries. 

AstoA.T.&T. Co. v. United States , 299 U. S. 232, on which 
the Company relies (Co. Br. 59-61), we may further answer 
by referring to the Supreme Court’s decision in United States 
v. New York Tel. Co., 326 U. S. 638. There the District Court, 
in view of the stipulation made in the A. T. & T. case, had 
overruled the Communications Commission’s accounting ex¬ 
clusion of an affiliated company’s profit ordered by the Com¬ 
mission without giving any consideration to the claim that 
value justified the profit. Reversing the District Court the 
Supreme Court said (326 U. S. at pp. 653-655): 

* * * When the Federal Communications Com¬ 
mission finds, after full hearing and on evidence which 
sustains the finding, that part of the cost on the books 
of a company is due to a profit made by an affiliate or a 
parent at the time when the affiliate or parent has trans¬ 
ferred property to it, the Commission has determined, 
“after a fair consideration of all the circumstances” in 
full compliance with the “stipulation’s” reservation that 
there has been no true investment but only a “fictitious 
or paper increment” within the meaning of the Ameri¬ 
can Telephone & Telegraph Company case. * * * 
The stipulation did not foreclose, rather it in terms re-, 
served this inquiry. “For an intercorporate profit which. 
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upon a consolidated income statement of the affiliated 
group would disappear entirely is too lacking in sub¬ 
stance to be treated as an actual cost.” Pennsylvania 
Power & Light Co. v. Federal Power Commission, 139 
F. 2d 445,450. * * * 

It is argued, however, that the use of the word “may” 
was intended to put the burden on the Commission to 
find that in such interaffiliate or parent-subsidiary 
transactions the price actually was a poor criterion of 
value. That is not our understanding. * * * We 
think that the use of the conditional was meant to indi¬ 
cate no more than that this Court was not taking sides in 
the debate in accounting circles as to whether the price 
agreed upon between affiliates was or was not in fact a 
poor criterion of value. To resolve that discussion was 
and is for the regulatory commissions and not for the 
courts. * * * 

The New York Telephone case is particularly significant be¬ 
cause the same argument had been made there as here, namely, 
that there were other property interests involved which were 
not common to both sides of the deal. New York Telephone 
Co., 10 F. C. C. 272, 52 PUR (NS) 101, 118. The interests of 
the outside, noncontrolling stockholders here involved differ 
only in degree from the separate creditors of the respective 
affiliated companies there referred to, particularly inasmuch as 
the transaction here was consummated without referring the 
question to the stockholders, being authorized solely by vote of 
the directors (IV App. 1885, cf. Tr. 5647, 5649, unprinted). 

V 

THE COMMISSION PROPERLY REQUIRED ACCOUNT¬ 
ING CORRECTION OF A DISPOSITION OF $2^66,885 
LOSS ON WATER AND ICE PROPERTIES 

The Company’s brief contends firstly that the Commission 
could not require correction of the Company’s accounting dis¬ 
position of a loss incurred in the sale of water and ice proper¬ 
ties by charging that loss in 1942 to the Company’s retirement 
or depreciation reserve, without first determining that the 
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charge had left the reserve inadequate, saying that United 
States v. New York Tel. Co. (326 U. S. 638) is distinguishable 
because there “the write-up had not entirely been removed 
from plant account” (Co. Br. 62-68). It contends, secondly, 
that “by implication, if not directly, the State Commission ap¬ 
proved the adequacy of the reserve” by its 1944 order and that 
the State Commission’s action is binding on the Federal Com¬ 
mission (Co. Br. 68-71). The State Commission’s brief is si¬ 
lent on both points, making no argument with specific refer¬ 
ence to this adjustment, as it does (State Br. 39—47) with re¬ 
spect to the $6,210,240.04 dealt with in the two adjustments 
discussed above ($5,176,613.91 and $1,033,626.13, supra , pp. 
65 et seq., 100, et seq.). The Company’s contentions will 
be answered in the order stated. 

The facts show that the New York Telephone Co. case is 
completely apposite and controlling, and the undisputed treat¬ 
ment of the portion of the write-up which still remained in the 
plant accounts there may be disregarded. 

The Commission’s Uniform System of Accounts was pre¬ 
scribed June 16, 1936, to be effective January 1, 1937.® 6 By 
that System of Accounts, electric plant accounts were tempo¬ 
rarily “frozen” as of January 1,1937 (F. P. C. Uniform System 
of Accounts, p. 19) in Account 100.6 Electric Plant in the Proc¬ 
ess of Reclassification, and two years was allowed for their 
reclassificatiton (Electric Plant Accounts, Instruction 2-D, 
ibid. p. 38). The System required the maintenance of a de¬ 
preciation reserve for electric plant from and after its effective 
date, and prescribed the kinds of credits and charges to be 
made thereto. It provided that “Each utility shall record as 
at the end of each month the estimated amount of depreciation 
accrued during that month on depreciable electric plant” (ibid., 
pp. 33, 11). The System also provided that non-electric util¬ 
ity operations should be separately accounted fox (ibid., p. 11). 

In violation of the foregoing requirements the Company did 
not maintain a separate depreciation reserve for its electric 
utility department from that for its gas, steam heat, ice, and 
water departments but continued to maintain a single com- 

" Order No. 42, printed in the forepart of the Uniform System of Ac¬ 
counts, page v. See note 36, supra, p. 65. 





110 


posite reserve for all (III App. 1296). The composite reserve at 
the end of 1941 totaled $6,059,654, of which approximately 
1% or $66,414 was properly applicable to ice, and 8% cm* $488,- 
590 to water. This, together with the $46,674 additional ac¬ 
cruals to the reserve in the early part of 1942 brought the total 
in the composite reserve applicable to the ice and water prop¬ 
erties at the time of the charges here involved in 1942 to 
$601,678 (III App. 1297-1299). 87 

The ice and water properties were sold at $3,733,855.32 
which was $2,968,563.04 less than their book cost of $6,702,- 
418.36. Although there was only $601,678 in the composite 
reserve applicable to the water and ice properties, the entire 
loss was charged to the reserve (III App. 1299). The effect 
of that was to charge the electric department with the $2,366,- 
885 by which the loss of $2,968,563.04 exceeded the $601,678 
provision for water and ice properties in the composite reserve, 
a charge “made against one part of a business which ought to be 
made against another.” Cf. /. C. C. v. Goodrich Transit Co., 
224 U. S. 194, 216. Such a charge was in violation of the 
System of Accounts and generally accepted principles of ac¬ 
counting (III App. 1305), which do not permit such a loss on 
non-electric plant to be charged to an electric plant deprecia¬ 
tion reserve containing no provision therefor, 88 and the Com¬ 
mission properly so found (I App. 274). 

The charge to the reserve was additionally erroneous because 
the $6,702,418.36 book cost of the ice and water properties was 
inflated, and $1,746,951 of the loss charged to the reserve repre¬ 
sented write-ups and other excesses over original cost properly 
classifiable in plant adjustment or plant acquisition adjustment 
accounts. Inasmuch as the reserve contained no provision for 
depreciation or retirement of such write-ups and excesses, it 
was improper to charge that amount to the composite reserve, 

" In addition, the gas and steam heat department accounted for something 
less than of the total, leaving approximately 88%% of the composite 
reserve applicable to the electric department 

"See Uniform System of Accounts, Electric Plant Accounts Instruction 
12F. p. 50, see note 36, supra, p. 65, permitting charge to the electric 
depreciation reserve only of the portion of such a loss on electric utility 
properties sold as represents the depreciation carried therein with respect 
to the properties sold. 
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irrespective of the question of proper segregation by depart¬ 
ments. Ill App. 1297, 1304. 

The result of this erroneous reduction in the electric deprecia¬ 
tion reserve was that net electric plant, i. e., cost of electric 
plant less depreciation applicable thereto, was erroneously in¬ 
creased or inflated by the $2,366,885. (To the extent of the 
$1,746,951 of pre-existing write-ups and other excesses over 
original cost of the ice and water properties, this represented 
the transfer to the net electric utility plant of the previous 
inflation in the ice and water properties. The rest of the 
$2,366,885, or $619,934 represents new inflation of the net plant 
account by improper reduction of the depreciation reserve.) 

The New York Telephone case (326 U. S. 638) makes plain 
that the Federal Power Commission properly required elimina¬ 
tion of inflation in net electric utility plant which had been 
brought about by such improper charges to the depreciation 
reserve. For a substantial part of the write-up there elimi¬ 
nated by the C ommuni cations Commission under 47 U. S. C. 
§ 220 (a), 48 Stat. 1078, which corresponds to Section 301 (a) 
of the Federal Power Act,® 9 related to properties which had 
previously been retired and their (written-up) book costs 
charged to a depreciation reserve containing no provision for 
the written-up portion. The result, there, as here, was that 
the write-up was perpetuated in the net plant account, through 
the improper reduction of the depreciation reserve. (The 
additional inflation here added to the pre-existing inflation, is, 
of course, equally subject to correction.) As the Supreme 
Court said in upholding the Communications Commission’s 
order (326 U. S. 638, 648-650): 

Since portions of the property have been retired and 
written out of the plant account at the amount at which 
they were recorded originally and since corresponding 
charges have been made concurrently to the deprecia¬ 
tion reserve * * * appellee says the Commission 
is without power * * * to order a reclassification 
of the entries for plant which has now been retired. 
***** 

•Section 302 (a) of the Federal Power Act relating to depreciation rates 
has its parallel in 47 U. S. C. 5 220 (b), 48 Stat. 1078. 

876861—50-9 
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The effect of appellee’s argument would be to render 
the Commission powerless to write off much of the in¬ 
flation caused by the original accounting in this case. 
For, as has been pointed out, the inflation is not “re¬ 
moved as property is retired * * *. When property 

is retired its cost is credited to the proper asset account 
and (neglecting the effect of salvage) the same cost is 
debited to the depreciation reserve, and the resultant 
change in book value [referred to in this brief as net 
plant, i. e., book cost less book depreciation] is zero. 
Thus the effect of retiring an inflationary asset item is 
to create a deficiency in depreciation reserve equal to 
the inflation formerly existing in the asset account. 

See the Communications Commission’s discussion of the same 
point, 10 F. C. C. 272, 286-287; 52 PUR(NS) 101, 110-117. 

The Company’s contention in the present case that the over¬ 
all adequacy of the reserve must be determined, is explicitly 
denied by the Supreme Court which quoted the Communica¬ 
tions Commission’s language (326 U. S. 638 at p. 650, note 18): 

* * * the question as to whether the depreciation 
reserve, taken as a whole, is adequate is irrelevant to the 
issues herein. No challenge is here being made to the 
adequacy of the depreciation reserve as a whole. This 
line of argument represents an attempt to offset one 
error by another. If New York’s depreciation reserve 
is in excess of requirements, it means that New York 
has been making excessive charges to operating expenses 
for depreciation. 

The Company’s reliance on the Missouri Supreme Court’s 
earlier decision in Empire District Electric Co. v. Public Serv¬ 
ice Commission (339 Mo. 1188, 100 S. W. 2d 509), is also 
disposed of by the New York Telephone case which held 
that it was not necessary that the accounting entries should 
have been illegal when made (326 U. S. 638 at pp. 647-648), 
but that inflation resulting from the accounting for past trans¬ 
actions may nevertheless be segregated and written off (326 
TJ. S. at pp. 651-652, citing Northwestern Co. v. F. P. C., 321 
TJ. S. 119,123-124; and California, Oregon Power Co. v. F. P. C., 
150F. 2d25,27-28 (C. A. 9). 
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It is therefore plain that the Federal Power Commission here 
was, as it declared, requiring correction of an erroneous account¬ 
ing entry (I App. 274-275, 298), a proper exercise of its power 
to prescribe proper accounting, under Section 301 (a) of the 
Federal Power Act, independent of its power under Section 
302 (a) to prescribe the amount to be carried in the deprecia¬ 
tion reserve and the depreciation rates to be used. 

So far as the Company’s second contention is anything more 
than another repetition of its argument that the action of the 
State Commission is binding on the Federal Commission, it 
has been answered by the showing already made that it was 
not necessary for the Federal Commission to determine the 
adequacy of the depreciation reserve as a whole and it did not 
purport to make such a determination. 

The Company makes an elaborate argument (Co. Br. 68-71) 
resting on Missouri Pacific Ry. Co. v. Laxabee Mills (211 U. S. 
612); Southern Ry. Co. v. Reid (222 U. S. 424, 436); Smith v. 
Illinois Bell Tel. Co. (282 U. S. 133, 159); and Department of 
Public U. v. Arkansas Louisiana Gas Co. (200 Ark. 983, 142 
S. W. 2d 213), that until the Federal Commission implements 
by its own action the statutory powers of Section 302 (a) to 
prescribe the amount of the depreciation reserve, Federal 
power does not supersede the State Commission’s action in 
doing the same thing. 

But the Company’s argument limps at every step: (1) It 
assumes that the Federal Commission (contrary to its own 
statement that it was merely correcting an erroneous account¬ 
ing entry) was exercising a Section 302 (a) power to prescribe 
the amount in the depreciation reserve. 100 (2) It then makes 
the assumption that the Federal Commission has not exercised 
its Section 302 (a) power because it did not determine the 
adequacy of the reserve amount, and therefore any action of 
the State Commission prescribing the amount in the deprecia¬ 
tion account is not superseded. (3) It then assumes that ‘"by 
implication” (Co. Br. 69) the State Commission had prescribed 
the amount in the depreciation account, although it, like the 
Federal Commission, had made no determination of the ade- 

*• Or, even more remotely, that the Federal Commission was prescribing 
the depreciation rate. 
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quacy of the reserve and had only 101 purported to pass upon 
the propriety of the charge to the depreciation reserve of the 
loss on the sale of the water and ice properties. 102 

All this is of course washed out by the decision in the New 
York Telephone case which fully supports the adjustment made 
by the Federal Commission. 

CONCLUSION 

For the reasons stated it is respectfully submitted that the 
order of the Federal Power Commission should be affirmed. 

Bradford Ross, 

General Counsel, 
Howard E. Wahrenbrock, 

Assistant General Counsel, 

Reuben Goldberg, 

Francis J. Walsh, 

Attorneys, 

Counsel for the Federal Power Commission, 
Federal Power Commission, Washington 25, D. C. 

Of* Counsel, 

Howell Purdue, 

Attorney, Federal Power Commission . 

March 1950. 


“Holding it entirely proper whereas the Federal Commission held it 
partly erroneous. 

“The State Commission did not have a Uniform System of Accounts 
applicable to the Company in 1942 when the charge was made (III App. 
1306). In its opinion in 1944 (IV App. 1751, et seq.) it referred to the 
charge to the depreciation and retirement reserve (IV App. 1775), character¬ 
ised It as correct, and apparently “approved” It (IV App. 1776). Elsewhere 
in its opinion it makes plain that it had not decided the question of the 
adequacy of the depreciation reserve when it considers the question of the 
amount to be deducted for accrued depreciation in determining a rate 
base and after discussing some of the conflicting contentions and pointing 
out that the study presented by the company was not complete, concludes 
that for its purposes it is Immaterial whether the book reserve is too high 
or too low (IV App. 1304-1809). 
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IN THE 


®ntteij States Court of Appeals 

Fob the Distbict or Columbia. 


Arkansas Poweb & Light Company 


and 


Middle South Utilities, Inc., 

Petitioners, 


v. 


Fedebal Poweb Commission, 

Respondent. 


REPLY BRIEF FOR PETITIONERS 

ARKANSAS POWER & LIGHT COMPANY and 
MIDDLE SOUTH UTILITIES, INC. 

In its brief, the Respondent, the Federal Power Com¬ 
mission (Federal Commission) has not met the issues 
squarely, but on the contrary has obscured them in labored 
statements and arguments which seem to us frequently mis¬ 
leading and not justified by the facts. Under these circum¬ 
stances, the Petitioners, Arkansas Power & Light Company 
(the Company) and Middle South Utilities, Inc. (Middle 
South), feel that they are required to file a reply brief. 

“Respondent’s Counter-statement.” 

The Company and Middle South cannot accept the coun¬ 
ter-statement of Respondent as properly presenting either 
the position of Respondent or that of the Petitioners. 
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The statement that the Federal Commission “does not 
undertake to prescribe an all exclusive accounting regula¬ 
tion’ J is not supported by the facts if the regulation ordered 
by Respondent is to apply to the Company’s basic cor¬ 
porate accounts. This is made apparent by the assertion 
in the Opinion under review that, in case of conflict, the 
federal authority is paramount (JA V. 1, p. 286), and by 
the Federal Commission’s complete disregard of the State 
Commission’s 1944 order which so vitally affects the affairs 
and assets of the Company. Respondent’s counter-state¬ 
ment refrains from stating what its brief makes transpar¬ 
ently clear, i. e., that the Federal Commission assumes to 
exercise control over the Company. The control thus 
sought through the purported exercise of mere accounting 
directions represents the most important fact in this case. 
It directly poses this major issue: May the Federal Com¬ 
mission completely ignore the substantive powers of the 
State, which are preserved unimpaired by the Congress as 
to security issues, standards and adequacy of service, as 
well as rates, revenues, and accounting? 

1 The Company has not asked this Court to relieve it of 
duties under the Federal Power Act (the Act) “wherever 
a State Commission asserts that its accounting power is ex¬ 
clusive ”. Instead, the Company urges that the Congress 
did not intend either (a) that it be adjudged necessary or 
appropriate for the purposes of the administration of the 
Act that the Federal Commission exercise the overriding 
powers assumed in this case, or (b) that, upon the facts of 
this case, that Commission could refuse to accredit State de¬ 
terminations as to costs of facilities used and useful in local 
service, determinations which are not within the competence 
of the Federal Commission to review or revise. The Con¬ 
gress intended an integration of federal and state author- 
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ity. The 1935 amendments to the Act were to be “a com¬ 
plement to, and in no sense a usurpation of, state regulatory 
authority. ’ ’ Each Commission, therefore, must accredit the 
determinations made by the other in its own field. 

The Company is primarily local and the statement made 
in Respondent’s brief (p. 3), “* * * a relatively high ratio 
of the Company’s facilities, operations, and transactions 
being subject to [Federal] Commission’s jurisdiction” is 
not warranted and avoids the factual issue. Substantial 
amounts of power or energy do cross state lines, but the 
Company cannot live upon uncontrollable or vagrant flows 
or interchanges of energy in the nature of borrowings, or, 
indeed, upon any flow of energy which does not produce 
revenue. The Company lives and maintains its service and 
development from revenues, and revenues alone. 

Petitioners regret the necessity of discussing numerous 
portions of Respondent’s brief which seem to us to be incom¬ 
plete or to convey an erroneous impression. These will be 
dealt with in detail in the following argument, but at least 
one misapprehension must be mentioned at the outset. That 
is the view, pervading Respondent’s entire brief, that the 
Federal Co mmi ssion is free to ignore the State order of 1944 
by treating the findings and determinations of the State as 
not in evidence in this proceeding. Upon that basis the Fed¬ 
eral Commission considers amounts in Account 100.5 as 
representing fictitious assets. This is in error. The printed 
record (JA V. 4, p. 1835) clearly shows that the findings of 
the State were admitted in evidence, not the order alone as 
claimed by Respondent at pages 71-72 of its brief. Only re¬ 
citals of, and quotations from, the testimony of witnesses 
were excluded. The State findings and opinion as such were 
admitted on motion of Mr. Wahrenbrock. (See Appendix A.) 
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Summary of Argument. 

The basic legal question to be resolved is whether the 
State order is to be treated as something real or whether 
it may be ignored (a) upon the Federal Commission’s spec¬ 
ulative assumption that the State may reverse its 1944 
determination and depart from its basic philosophy that 
its dealings with the assets of the Company must be upon 
the basis of fairness, or (b) because the Federal Commis¬ 
sion must be considered as possessing and exercising such 
a superior judgment and authority as to costs of local serv¬ 
ice that its findings and order must be given an overrid¬ 
ing legal effect, however arbitrary the result may be. 

The Federal Commission seeks far more than accounting 
control. The issues are jurisdictional and legal rather than 
mere matters of bookkeeping. The erroneous order of the 
Federal Commission is predicated upon its misunder¬ 
standing and misuse of the accounting function. Legal 
rights are not determined by accounting philosophies but 
rather by applicable statutes and decisions. Accounting 
is not a proper device for the creation or coercion of eco¬ 
nomic facts which govern the establishment of services, the 
issuance of securities or the fixing of rates. 

The Federal Commission’s order cannot be sustained 
unless Congress has lawfully provided that the Federal 
Commission may ignore the Company’s primary local serv¬ 
ice, as well the whole impact of State regulation, and deal 
with the Company as if superseding financial control had 
been vested in the Federal agency. Unable to find the basis 
for its claim to such paramount jurisdiction in explicit or 
affirmative language in provisions of the Act upon which it 
must rely, the Respondent attempts to save itself by offer¬ 
ing its interpretations of the legislative history and of 
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other provisions of the Act. Comprehensive review of the 
legislative history and careful analysis of the other sections 
of the Act only serve further to prove the Congressional 
intent to supplement, complement, and preserve State reg¬ 
ulatory jurisdiction. 

Accounting orders which regulate local service are 
beyond the jurisdiction of the Federal Commission. The 
Company’s investment in Account 100.5 items cannot be 
extinguished by the Federal Commission because that in¬ 
vestment has been determined to be of continuing and 
subsisting value. It cannot be recovered through the 
amortization ordered by the Federal Commission because 
that Commission admittedly lacks power to provide for 
such recovery. 

The cases relied upon by Respondent to support the 
claim that the issue of accounting control has been settled 
by the courts must be distinguished because they did not 
involve the attempted overriding of State authority which 
this case presents. 

The Federal Commission is not authorized to recast 
the transaction between Electric Power & Light Corpora¬ 
tion and National Power & Light Company upon a basis 
that would have been unlawful at the time. 

The proposed adjustment of the depreciation reserve 
cannot be made upon the authority of the New York Tele¬ 
phone Company case because the statute there involved 
gave the Commission exclusive jurisdiction. 
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ARGUMENT. 

The Federal Commission Seeks to Exercise a Super¬ 
seding Financial Control of the Company. 

If the Federal Commission does not have complete 
financial control over the Company, that Commission 
patently is without power to direct the making of the ad¬ 
justments set forth in the order under review. Evidently 
recognizing its lack of power to make the adjustments in 
the absence of financial control, the Federal Commission 
is seeking to exercise such control, affecting securities as 
well as capital, surplus, earnings, and funds available for 
dividends, through the accounting function. As stated by 
the chief of its Bureau of Accounts, Finance and Rates, 
his view of the purpose of a system of accounts, among 
others, “is accounting and financial control” (JA Y. 3, 
1381; cf. American Tel. & Tel. Co. v. United States, infra 
pp. 36-37). 

A large portion of the Federal Commission’s brief is 
devoted to an attempt to sustain its assumed financial con¬ 
trol. Since no specific language in the Act could be pointed 
to that would authorize the assumption of such control, it 
is argued, based on isolated excerpts selected from the 
legislative history of the Act, that the power to control 
exists as an adjunct to uniform accounting. This is tanta¬ 
mount to an admission that the language of the Act itself 
does not justify or warrant the conclusion that financial 
control over the Company was granted the Federal Com¬ 
mission. 

If, as appears from the Respondent’s brief, the lan¬ 
guage of the Act is ambiguous and obscure as to whether 
financial control was conferred upon the Federal Commis¬ 
sion, a comprehensive review of the legislative history cer¬ 
tainly does not aid the Respondent or sustain its position. 
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The Legislative History Makes Abundantly Clear the 
Intention of Congress to Limit F. P. C/s Accounting 
Authority to What is Necessary or Appropriate for 
Administrative Purposes and to Preserve State 
Accounting Authority. 

Finding no comfort in the language of the statute itself, 
Respondent has been required to seek support in the legis¬ 
lative history of the Act for its twin fallacies: (1) that 
Congress deemed state regulation of operating companies 
to be ineffective, and (2) that the accounting authority 
conferred upon the Federal Commission by Section 301(a) 
is more than “administrative and procedural ’ 9 and need 
not be “necessary or appropriate” for administrative pur¬ 
poses, but is a separate delegation of power, applicable in 
effect to “any and all accounts.” 1 

The all-pervasive construction of Section 301(a) urged 
by Respondent patently is self-serving administrative legis¬ 
lation which, among other things, ignores: 

(1) The historical dualism of our form of gov¬ 
ernment which rests on the interrelation of State 
and Federal functions; 2 

(2) A consequent judicial rule of construction of 
long standing that a statutory overriding of tradi¬ 
tional State control must meet strict tests of explicit¬ 
ness and affirmativeness; 8 and 


1 Respondent’s entire case rests on its assumption (Besp. Br., p. 22) that 
Congressional intent corresponded to Mr. DeVane’s isolated testimony, relating 
to the first draft of the bill, that states could require subsidiary information. 
The term “any and all accounts” did appear in this first draft of the 
bill prepared at F. P. C. (House Committee Hearings, p. 37; Senate Com¬ 
mittee Hearings, p. 44), but was eliminated by the Senate Committee, which 
stated: “The revised bill would impose Federal regulation only over those 
matters which cannot effectively be controlled by the States. The limitation 
on the Federal Power Commission's jurisdiction in this regard has been 
inserted in each section in an effort to prevent the expansion of Federal 
authority over State matters .” (Emphasis added.) Sin. Bep. No. 621, 74th 
Cong. 1st Sess., p. 18. 

2 Kirschbaum v. Walling, 316 TJ. S. 517, 521 (1942). 

8 Connecticut Light f Power Company V. Federal Power Commission. 324 
TJ. S. 515, 532 (1944). 
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(3) The balanced considerations which were the 
basis for the enactment of the Federal Power Act. 

Respondent asks this Conrt to overlook all of the many 
factors which influenced the Congress (a) in deliberately 
limiting Federal accounting authority to what is necessary 
or appropriate for administrative purposes and (b) in pre¬ 
serving state authority. Included among those factors are 
the following: 

(1) the distinction between holding companies 
and operating companies, in so far as the jurisdic¬ 
tional difficulties of state regulation were considered 
by Congress; 

(2) the distinction between the regulatory prob¬ 
lem of the railroad industry, with its national and 
interstate implications, and the electric utility in¬ 
dustry, with its basically local and intrastate nature; 

(3) the specific recommendations of Commis¬ 
sioner Splawn that there be local policing of accounts; 

(4) the specific recommendations of the National 
Power Policy Committee that due regard be given 
state accounting power over operating companies; 

(5) the constitutional limitations which influ¬ 
enced the drafting, under dramatic circumstances, 
of a bill the constitutionality of which was seriously 
questioned; 

(6) the constantly expressed political reality that 
preservation of state regulatory power was neces¬ 
sary for passage of the bill; and 

(7) the acquiescence in the desires of the State 
Commissions evidenced by the acceptance of the sev¬ 
eral amendments proposed on behalf of N. A. R. 
U. C. (the National Association of Railroad and 
Utilities Commissioners) to preserve State jurisdic¬ 
tion and authority. 
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The Federal Power Act comprises Part I, applicable 
to licensees, Part H, applicable to public utilities, and Part 
III, which contains the administrative and procedural pro¬ 
visions applicable to both previous parts. The significant 
phrases, “necessary or appropriate” and the proviso clause, 
added to Section 301(a) in the course of its legislative 
history, were jurisdictionally limiting phrases. Thus the 
Federal Commission’s administrative accounting authority, 
in relation to state accounting authority, was intended and 
stated to be commensurate with the substantive purposes 
sought to be attained in Parts I and II. Operating public 
utilities were to be subjected both to Federal and State 
regulation, each within its respective sphere. The legis¬ 
lative history clearly demonstrates that there was no 
intention to deprive either jurisdiction of the accounting 
authority necessary for its particular purposes. Federal 
accounting jurisdiction is thus to be measured and limited 
by the sharply restricted regulatory authority conferred 
upon the Respondent. The accounting authority of the 
States, constituting as it does a traditional exercise of 
State power, continues to its full extent except as Federal 
authority has explicitly and affirmatively subtracted from it. 

The Background. 

The background of the Public Utility Act of 1935 shows 
beyond contravention that the Congress intended that 
operating companies be locally rather than federally con¬ 
trolled, as stated by Senator Wheeler after reciting in detail 
the results of F.T.C. inquiry (79 Cong. Rec. 8384). 

More significant than the Trade Commission inquiry 
for legislative purposes were the recommendations of the 
National Power Policy Committee, appointed by the Presi¬ 
dent and comprised of men associated with various govern¬ 
mental departments (Id. at 10388). This committee made 
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legislative recommendations and reported that in their judg¬ 
ment both Congress and the states were free, within their 
respective jurisdictions, to determine rate bases and to pro¬ 
tect investors and consumers (Sen. Rep. No. 621,74th Cong,. 
1st Sess. 57). The Committee recommended that due re¬ 
gard be given in the legislation to the power of the states 
to prescribe the accounts of operating companies (Id. at 60). 
The President him self had requested local control for the 
essentially local operating utility industry (H. R. Rep. No. 
1318, 74th Cong., 1st Sess. 1). 

The Congress was also influenced and aided by the 
Splawn Report, more timely than the somewhat out-dated 
F.T.C. investigation and more pertinent to the issue in this 
case in that it dealt more particularly with operating com¬ 
panies. Commissioner Splawn described to the committee 
the essentially local nature of the operating industry and 
contrasted it sharply with the interstate railroad industry 
with which he was so familiar. 4 He, as well as Commissioner 
Seavey (House Committee Hearings , supra note 4, p. 399) 
and Representative Cole (see infra note 15), stated cate¬ 
gorically that by reason of the local nature of the utility 
industry there was no need to include in the Federal Power 
Act a provision comparable to the Shreveport doctrine in 
the Interstate Commerce Act (authorizing orders of state 
authorities to be set aside when a burden on interstate 
commerce was thereby imposed). Commissioner Splawn 
specifically recommended that the * 1 policing of accounts” 
should be “by the states and by the municipalities”. 

Respondent’s mistaken implications of construction (pp. 
20-21, Resp. Br.) rest largely on its failure to distinguish 
between holding companies and operating companies, in so 

4 Hearings "before Committee on Interstate and Foreign Commerce on 
HJi. 54S3 f 74th Cong., 1st Seas. 180-184 (1935); this reflected the results of 
the extensive investigation he headed, H. R. Rep. No. 827, Part 2, 73rd Cong., 
2d Sess. p. vi (1934). 
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far as the jurisdictional difficulties of state regulation were 
considered by the Trade Commission and by Congress (Sen. 
Doc. 92, Part 73-A, 70th Cong., 1st Sess. 65, 73, 137, 139). 

Respondent has assumed that the mere existence of evils 
and the adoption by Congress of salutary legislation con¬ 
notes an intention to deal federally with all situations 
giving rise to the legislation. The Supreme Court has in 
Kirschbaum v. Walling, supra note 2, squarely rejected 
such a “loose assumption” (see quotation in State Com¬ 
mission Brief, p. 35). The Court there stated that Congress 
may choose to regulate “only part of what it constitution¬ 
ally can regulate * ’. Unquestionably Congress did not intend 
to grant to the Federal Commission all of the substantive 
regulatory authority which was constitutionally delegable 
and carefully limited the administrative federal accounting 
authority to what was necessary or appropriate for quite 
restricted federal purposes. 

Congressional Intent as Revealed in Title L 

The bill as introduced comprised two titles, drawn by 
different draftsmen, Title I dealing with holding compa¬ 
nies, and Title II dealing with operating companies and 
also amending the Federal Water Power Act of 1920. Title 
I was drafted by the National Power Policy Committee 
pursuant to recommendations of the President. The Presi¬ 
dent and Congressional leaders had assigned to the 
Federal Power Commission in the fall of 1934 the task 
of drafting electric operating utility legislation. The two 
bills, as separately and independently drafted, were in¬ 
tended as separate pieces of legislation and were ready by 
January 1, 1935. 

However, at a conference of the sponsors of both bills, 
Congressional leaders and the President, it was decided to 
introduce a single bill. Whereupon the President appointed 
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a Committee, headed by the Attorney-General, to consoli¬ 
date the two bills. This task proved so difficult that the 
bill was introduced with provisions for cooperation, plus the 
present Section 318 of the Federal Power Act resolving 
conflicts in favor of the Holding Company Act. In the 
course of the progress of the bill, many modifications were 
made including those ‘‘made necessary by reason of con¬ 
flicts in them [i. e., between the two titles]”. 5 * 

It is apparent that, in Title I, the draftsmen followed 
the recommendation of the National Power Policy Com¬ 
mittee that due regard be given the power of the states to 
prescribe accounts for operating companies. Even in the 
original draft of Title I, the rule-making authority of the 
respective commissions was limited as to the accounts of 
any company whose method of accounting was prescribed 
under the provisions of any law of the United States or of 
any state. (S. 1725, Title I, Sect. 20, Hearings before Com¬ 
mittee on Interstate Commerce on S. 1725, 74th Cong. 1st 
Sess. 29 (1935); H. R. 5423, Title I, Sect. 19, Hearings, 
swpra note 4, at 20-21). In such event the rules and regula¬ 
tions of the Commission in respect of accounts were re¬ 
quired to be not inconsistent with the requirements of such 
state or federal law. 

In both original bills F. P. C. as well as S. E. C. exer¬ 
cised jurisdiction under Title I.® The House Committee, 
however, chose to vest all jurisdiction under Title I in the 
S. E. C. 7 and the conference report followed the House bill 
in this respect. 

5 Dozier A. DeVane (General Solicitor for the Federal Power Commission 
as of 1935) Highlight* of Legislative History of the Federal Power Act of 
1935 and the Natural Gas Act of 1938, 14 Geo. Wash. L. Rev. 30, 39 (1945); 
all of the information in the two foregoing paragraphs is drawn also from 
this article. 

« Sec. 31, S. 1725, Title I; Sec. 30, H.R. 5423, Title I. 

7 HJL Rep. No. 1318, 74th Cong., 1st Sess., 7 (1935). 
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Throughout the entire history of the bill the accounting 
authority exercisable as to operating subsidiaries was lim¬ 
ited so as to be not inconsistent with state law. 8 In Title U, 
however, the original draft did not accord to the states 
power to prescribe accounts of operating companies. 9 But 
subsequent efforts of the Congressional committees elim¬ 
inated such conflict between the two titles by adding the 
“necessary or appropriate’’ and proviso clauses. 

Whatever the reason, whether the elimination of con¬ 
flicts in consolidation, constitutional limitations, the politi¬ 
cal necessity of retaining state jurisdiction, recommenda¬ 
tions of Dr. Splawn, N. A. R. U. C., the National Power 
Policy Committee, and the President, or the basically in¬ 
trastate nature of the operating electric utility industry, 
Title II as finally enacted did recognize state accounting 
power over operating companies. Thus the consistent lim¬ 
itation in Title I, i.e., that accounting rules of the Federal 
Commission must be not inconsistent with state law, is of 
significant aid in appraising the intent of Congress, par¬ 
ticularly as to an operating company which is also a sub¬ 
sidiary within the meaning of Title I. 

The Separation of Substantive and Administrative Parts 
of the Federal Power Act as Affected by Constitutional 
Limitations. 

As has been noted earlier, Part HI of the Federal Power 
Act contains administrative and procedural provisions 
applicable to the substantive regulation of licensees under 
Part I and public utilities under Part II. Constitutional 

8 The limiting effect of Section 20 upon Section 15 was described by the 
Senate Committee as also applicable to P. P. C. in that stage of the bill. Sen. 
Rep. No. 621, 74th Cong., 1st Seas. 39-40 (1935). 

9 This is evident from the language itself, including the phrase “any and 
all accounts'’ as well as the explanatory testimony of Mr. DeVane who had 
helped draft this part of the bill, to the effect that only subsidiary information 
would be within the control of the states (Respondent’s Brief, p. 27). 
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limitations, as well as the natnre of accounting, presumably 
impelled the drafting of Section 301(a) as an administra¬ 
tive and procedural aid. 

The “necessary or appropriate” clause of Section 
301(a) and the breakdown of the Act into substantive and 
administrative parts clearly distinguishes between the 
exertion of an admitted power and the methods by which 
the end is sought to be accomplished. The draftsmen of 
both titles submitted to the committees and to Congress 
legal memoranda in support of the constitutionality of the 
provisions they had drafted. With respect to the require¬ 
ments of the due process clause, both memoranda either 
quoted or referred to the following language in Nebbia v. 
New York, 291 U. S. 502 (1934) : 

“ ‘The fifth amendment, in the field of Federal 
activity, and the fourteenth, as respects State action, 
do not prohibit governmental regulation for the pub¬ 
lic welfare. They merely condition the exertion of 
the admitted power, by securing that the end shall be 
accomplished by methods consistent with due proc¬ 
ess, and the guaranty of due process, as has often 
been held, demands only that the law shall not be 
unreasonable, arbitrary, or capricious, and that the 
means selected shall have a real and substantial rela¬ 
tion to the object sought to be attained. It results 
that a regulation valid for one sort of business, or in 
given circumstances, may be invalid for another sort, 
or for the same business under other circumstances , 
because the reasonableness of each regulation de¬ 
pends upon the relevant facts’ (291 U. S. at 525).” 
(Emphasis added.) Memorandum in Support of 
Constitutionality of Title I, Senate Committee Hear¬ 
ings, supra page 12, at 807, 819. Memorandum of 
Messrs. Ryan and DeVane as to Title II, Id., p. 803. 
Also inserted at 79 Cong. Rec. 8402 (May 29, 1935). 
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Both memoranda relied upon Interstate Commerce Com¬ 
mission v. Goodrich Transit Co., 224 U. S. 194 (1912) as to 
the accounting power which could, under the commerce 
clause, extend to those elements of a company’s business 
not directly subject to regulation. 

In the Goodrich case, involving the L C. C.’s system of 
accounts, that Commission had extended its system of ac¬ 
counts to the water transportation units of a company other¬ 
wise subject to regulation by I. C. C. In upholding the con¬ 
stitutionality of this system of accounts, the Supreme Court 
carefully grounded its aproval upon what it deemed the 
informatory rather than regulatory nature of the account¬ 
ing orders there under review. The Court particularly 
distinguished accounting from regulatory power, noted 
that the orders under review were “not regulations of 
intrastate commerce” and stated three times in a fairly 
short opinion that as to a company over which its regula¬ 
tory power was limited, accounts could be required only 
so that the Commission may be “informed” in order that 
it may “properly regulate such matters as are properly 
within its jurisdiction” 10 (224 U. S. 194, 211; to the same 
effect at pp. 214, 216). 

That the draftsmen, committees and Congress were 
vitally concerned with constitutional limitations is indi¬ 
cated by the following remarks of Senator Wheeler in 
the Senate on May 29, 1935: 

“Mr. WHEELER. # • • let me say that this bill 
has been carefully drawn in every detail so as to fit 
into the commerce clause and the decisions of the 

io The same language was also quoted with approval by the Supreme 
Court in American Tel. & Tel. Co. v. United States, 299 U. S. 232, 237 (1936) 
as stating the intended object of the uniform system of accounts there 
presented. See infra pp. 36-37. 
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Supreme Court of the United States relating to the 
power of Congress. (79 Cong. Rec. 8386). 

• ••••• 

i 

It is obvious that the holding-company legislation 
is the exact converse of the kind of legislation which 
the Supreme Court seemed to fear [in the Schecter 
case]. The holding-company legislation is not an 
exercise of political power for the purpose of aug¬ 
menting the economic power of organized industry. 
# • It is a necessary exercise of political power 

on a national scale to meet the strength and chal¬ 
lenge of the organization of economic power on a 
national scale. But it is an exercise of national 
political power to decentralize economic power , and 
if it succeeds in that end we may ultimately be able 
to leave complete regulation of the regional economic 
units it creoles to regional and local regulation .” 
(Emphasis added.) 79 Cong. Rec. 8400 (May 29, 
1935). 

What is the significance of the due process and com¬ 
merce clause limitations of Nebbia v. New York and the 
Goodrich case? 

If Congress had sought to delegate to a federal com¬ 
mission the power over accounts for which F.P.C. contends 
—i. e., regulatory rather than informatory control over 
matters not delegated to Federal jurisdiction—such power 
would not have been within the constitutional limitations of 
Nebbia v. New York in that the “means” to the accomplish¬ 
ment of a desired “end” would have been transposed to an 
end in itself. It would have been unconstitutional under the 
Goodrich case in that it would have authorized the regulation 
of intrastate commerce under a power which, as to such 
matters, was constitutionally permissible as an “informa- 
tory” power only. 
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It is submitted that the **necessary or appropriate” 
clause, together with the proviso clause, in 301(a) (Part 
HI) has accomplished a dual purpose. It has solved the 
mechanical problem of drafting an administrative part 
which would be applicable equally to both prior regulatory 
parts and it in addition limited federal accounting authority 
so as to satisfy the recognized constitutional limitations of 
1935. 

Thus, the administrative authority conferred by Part 
HE may be exercised by F.P.C. only to the extent necessary 
or appropriate in connection with previously conferred, sub¬ 
stantive regulatory power. Obviously, the accounting 
authority exercisable by F.P.C. over -licensed projects and 
licensees under Part I is substantially different from such 
accounting authority as F.P.C. need exercise under Part II 
in order to regulate the relatively minor interstate aspects 
of an operating utility which is predominately intrastate. 
Such authority must be administratively commensurate 
with the specifically delegated federal regulatory purpose. 11 

Mr. DeVane’s Testimony 

Although Mr. DeVane testified (Resp. Br., p. 27) that 
the bill in its original draft form permitted the state com¬ 
missions to require only subsidiary accounting information, 
the final bill, which prevented federal impairment of state 
accounting authority, was “satisfactory” to Respondent as 
well as to Mr. DeVane. 

The legislative record further reveals that even as to 
the original bill, Mr. DeVane did not view the valuation 

u Senator Wheeler was indeed aware of the purposive nature of account¬ 
ing and, when the possibility of conflict in federal and state accounting power 
was being discussed in the hearings, made the following comment: “In other 
words, a State accounting system may be for one purpose, and that is for 
the regulation of retail rates in that State, whereas the accounting system 
to be set up for a holding company would not be for the regulation of retail 
rates in States. ’ ’ Senate Committee Searings, supra page 12, at p. 450. 
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provisions, which were applicable to past costs, as consti¬ 
tuting more than “information” to be made available to 
the states (House Committee Hearings , supra note 4, at 
505). He makes consistent reference to the federal valu¬ 
ations as constituting “a body of information” (Id. at 470). 

Mr. DeVane’s acquiescence in the deletion of the phrase 
“any and all accounts”, and the subsequent addition of the 
proviso and “necessary or appropriate” clauses was made 
quite clear (as set forth fully below) by his participation 
in the drafting of the Bailey Amendment, which Respondent 
concedes to be consonant with Petitioners’ claims and did 
not find objectionable after its adoption by the Senate. 

The Purport of the Amendments Proposed for N.A.R.U.C. 
by Mr. Benton. 

Respondent frequently repeats a contention that the 
purpose of the amendment to Section 301(a) proposed by 
N.A.R.U.C. was only to enable states to require addi¬ 
tional information. (Resp. Br., pp. 8, 22, 26, 29, 31.) It is 
obvious, however, that the comments relied upon by Re¬ 
spondent were directed to the accounting provisions of 
Title I, in which specific authorization was given federal 
commissions to require additional information. Mr. Benton 
requested as to Title I the same privilege for the states. 
Section 20(b) of Title I (see infra note 18) already re¬ 
quired federal accounting control to be not inconsistent 
with state law, and is in itself additional indication of con¬ 
gressional intent to preserve state accounting authority. 

In order to deny N.A.R.U.C.’s clearly stated intention 
that the changes made to Section 301(a) were designed 
to permit state commissions to require accounting for 
state commission purposes, F. P. C. counsel read Mr. 
Benton’s comment, directed only to Title I, as contradict¬ 
ing his comment upon Section 301(a) of Title II and 
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engage in a fanciful and involved analysis contending that 
since Mr. DeVane’s testimony followed that of Mr. Benton 
(Resp. Br., p. 27), Mr. DeVane’s characterization of the 
original draft of the bill becomes, somehow or other, Mr. 
Benton’s intention as to the purpose of the amendment to 
Section 301(a), by being tied to Mr. Benton’s comments 
on Title I! 

This Court need not engage in such circuitousness to 
establish the intention of N.A.R.U.C. Mr. Benton clearly 
stated in his sectional analysis before the House Committee 
that the amendment to Section 301(a) sought to retain state 
commission accounting control “for state commission pur¬ 
poses.” In his subsequent testimony before the Senate, 
he referred to his “full statement” made before the House 
as “more ample” than that which he would be able to 
make in the Senate. (Senate Committee Hearings, swpra 
p. 12, at 755.) 

The Bailey and Woodrum Amendments. 

Respondent has completely misconstrued the effect and 
disposition of the Bailey and Woodrum Amendments, and 
its superficial analysis of these amendments may well be 
the key to the misconstruction of accounting authority in 
which it has indulged in this case. 

Respondent has assumed that both amendments were to 
the same effect and evoked the same objections and disposi¬ 
tion. This is the root of the misunderstanding. The Bailey 
Amendment stated in “satisfactory language” the legis¬ 
lative purpose elsewhere (and still) provided for. The 
Woodrum Amendment would have rendered the legislation 
“substantially unworkable”. 

The language of the Bailey Amendment, as set forth in 
Appendix B hereof, not only received the blessing of Sena¬ 
tor Wheeler but was worked out with Mr. DeVane of the 
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Federal Power Commission. Reproduced below is the entire 
discussion of this amendment on the floor of the Senate: 

“Mr. KING. Mr. President, I should like to ask 
the Senator from North Carolina the purpose of the 
amendment. Is it to go beyond subjecting certain 
individuals to State control as well as Federal con¬ 
trol? 

Mr. BAILEY. The State commissions which now 
have control of intrastate business are permitted by 
the amendment to continue to have that control, and 
it is provided that no power and no right now en¬ 
joyed by a State commission shall be affected by the 
bill. That is the purpose of the amendment. It is 
i solely to reserve the rights of intrastate commerce. 
i Mr. WHEELER. Mr. President, that was our 
intention , but the language in the bill was such that 
the Senator from North Carolina questioned it. Last 
evening he and I worked it out in connection with 
Mr. DeVane, of the Federal Power Commission. The 
language is satisfactory to me and is what I intended 
it should be. 

The VICE PRESIDENT. The question is on 
agreeing to the amendment of the Senator from 
North Carolina. 

The amendment was agreed to” (Emphasis 
added) 79 Cong. Rec. 8859 (June 7, 1935). 

The Bailey Amendment thus stated what Senator 
Wheeler said “was our intention” and was worked out 
with Mr. DeVane in “satisfactory language”. Its pur¬ 
pose was precisely that of the proponents of the bill. More¬ 
over, after the amendment had passed, and in a letter 
request from the F. P. C. seeking to have the Woodrum 
Amendment removed in conference, no objection was made 
to the Bailey Amendment, but it was sharply distinguished 
from the Woodrum Amendment .** 


1279 Cong. Etc. 10839 (July 9, 1935). 
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The Supreme Court has squarely ruled upon the sig¬ 
nificance of such a circumstance. In United States v. Mine 
Workers of America , 330 U. S. 258, 277 (1947), the Court’s 
attention was invited to the defeat of an amendment which 
had been characterized as unnecessary by the House sponsor 
of the bill under consideration in view of other language 
in the bill already giving effect to the proposed amend¬ 
ment. The Court held that the rejection of the amendment 
in question did not indicate any intent on the part of Con¬ 
gress to legislate contrary to the effect of the amendment. 

Just as in the Mine Workers case the terms of an amend¬ 
ment, characterized by the bill’s sponsor as adequately 
provided for elsewhere in the bill, were in effect an 
accurate interpretation of Congressional intent, so may the 
Bailey Amendment be considered in this case an accurate 
statement of Congressional intent, reflected elsewhere in 
the bill, in language “satisfactory” to the Senate sponsor 
and the solicitor of the sponsoring federal agency. 

As for the Woodrum Amendment, it is uncontrovertibly 
clear, when all relevant aids are utilized, that it was elimin¬ 
ated at the request of F. P. C., concurred in by Senator 
Wheeler, for the reason that, in contrast to the Bailey 
Amendment, it went much beyond the clarification Repre¬ 
sentative Woodrum stated to be its purpose. 

This amendment which, as stated by F. P. C.’s Vice- 
Chairman, “differs very substantially” 13 from the Bailey 
Amendment, “excluded Federal regulation of any matter 
as to which there is authority in a State commission”. 14 

As was pointed out by Senator Wheeler and Respond¬ 
ent, the Woodrum Amendment would have rendered 
the legislation unworkable, for it would have completely 

13 79 Oong. Bec. 10839 (July 9, 1935). 

14 (Emphasis added.) As explained by managers on the part of the House 
as to action taken bv the conferees. H. B. Bep. No. 1903, 74th Cong., 1st 
Sess. 75 (1935). 
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ousted the Federal Commission where state authority 
existed. The Congress preferred and adopted, as explained 
by Senator Wheeler, the N.A.R.U.C. amendments, provid¬ 
ing as they do for both Federal and State accounting 
authority. 

When the language of the Woodrum Amendment was 
brought to the attention of Senator Wheeler, in the Senate, 
he replied as follows: 

“Mr. WHEELER. I have discussed it with an¬ 
other Senator; and let me say that the amendment is 
so broadly drawn that as a matter of fact it would 
completely exempt practically all the subsidiary or 
holding companies in some Stales. 

Let me say to the Senator further that the amend¬ 
ment was drafted, as I understand, by a member of 
one of the public-service commissions. Their counsel 
testified before our committee. The general counsel 
for the public-utility commissions all over the United 
States, Mr. Benton, submitted an amendment that he 
desired to have made, which he thought would pro¬ 
tect the States, and we adopted his amendment on 
the subject.” (Emphasis supplied.) 79 Cong. Rec. 
8399 (May 29, 1935). 

After this explanation, the amendment was promptly 
dropped in the Senate. 

It is understandable that Representatives Cole and Lea 
would voice vigorous objection to this Amendment which 
was mistakenly characterized as “clarifying” and which 
was misunderstood by its sponsor as having the approval 
of the N.A.R.U.C. 

It would be a grievous injustice, however, to both Con¬ 
gressmen to interpret their comments on the Woodrum 
Amendment in such a fashion as to misconstrue the Con¬ 
gressional purpose, as set forth in Section 301(a) and 
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elsewhere, of preserving State power, absent the Woodram 
Amendment. 18 Respondent has made the mistake of assum¬ 
ing that a statement to the effect that state accounting 
authority should not be permitted to oust federal accounting 
power is to be converted into a declaration that state 
accounting is not satisfactory for state purposes and there¬ 
fore must be supplanted by federal accounting. 

In this connection it is well to bear in mind, as a guide 
to the significance of inexplicit remarks made in the course 
of heated debate, the following admonition from a recent 
concurring opinion of the Supreme Court: 

“ * * * It is one thing to draw on all relevant aids 
for shedding light on the dark places of a statute. To 
allow inexplicit remarks in the give-and-take of de¬ 
bate to contradict the very terms of legislation and the 
history behind it is to put out the controlling light 
on meaning shed by the explicit provisions of an Act 
in its setting.’’ United States v. United Mine Work¬ 
ers of America , 330 U. S. 258, 319 (1947) (concurring 
opinion). 

After both the Senate and the House had passed their 
bills, containing respectively the Bailey Amendment 1 ® and 


15 Representatives Cole and Lea consistently indicated that state power, 
including accounting, was to be retained. Fot example, Representative Cole was 
aware of the Schechter case and stated that the Congress had “had sufficient 
reprimand and warning” to check itself in acting “as though we had a cure-all 
for everything” (79 Cong. Rec. 10381). He called particular attention to 
much of the language of Mr. Chief Justice Hughes, in the Schechter case, e.g., 
“the authority of the Federal Government may not be pushed to such an 
extreme as to destroy the distinction” between interstate commerce “and the 
internal concerns of a state”. (Id., p. 10383.) He eloquently criticized 
unconstitutional legislation as being the fault of “the overzealous desire and 
ambition of some who, without mature judgment and thought, have tried, 
through the instrumentalities of the Government to cure with one sweep the 
effects, known and unknown,” of subjects needing legislation. (Ibid.) He 
went on to say that he doubted if any state commission or state official familiar 
with the bill at that stage (containing most of the language of the present law 
in so far as we are here concerned) would not say that state jurisdiction was 
being safeguarded and protected. He said that this bill avoided “the injection 
into the Federal control ’ ’ of intrastate activities in the way that the Shreveport 
case might have permitted. (Id., at 10384). 

i« S. 2796, Title II, Sect. 316(b), 74th Cong., 1st Sess. (1935). 
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the Woodram Amendment, 17 the Vice-Chairman of F. P. C. 
wrote carefully to Senator Wheeler stating the desires of 
the Commission with respect to sending the bill to con¬ 
ference. In this letter from Basil Manly, which Senator 
Wheeler read on the floor of the Senate, the Commission 
sharply distinguished (“differs very substantially”) the 
two amendments, strongly objected to the Woodrum Amend¬ 
ment as making Title II “substantially unworkable”, but 
stated no objection to the Bailey Amendment (79 Cong. 
Reo. 10839). 

Thus full analysis of all relevant aids indicates that 
(1) the Bailey Amendment contained in “satisfactory 
language” the desired purposes, set forth elsewhere in the 
statute, of the bill’s proponents and sponsors, and (2) the 
Woodrum Amendment went so far beyond its intended 
clarification as to make Title II “substantially unworkable”. 
Application of the aids to construction employed by the 
Supreme Court in United States v. Mine Workers of 
America, supra, illuminates Congressional purpose by show¬ 
ing that rejection of the unnecessary Bailey Amendment 
by no means indicates an intention contrary to the scope 
of the amendment, but indicates rather, in carefully stated 
and approved language, the congressional purpose as 
already provided for in other provisions of the statute. 

Congress Specifically Negated the Federal Commis¬ 
sion’s Claim* 

It is submitted that when Congress authorized the Fed¬ 
eral Commission to prescribe a uniform system of accounts 
to be kept by public utilities subject to its jurisdiction, it 
did not thereby intend that the Federal Commission should 

it S. 2796 as passed by the House, Title n. Sect. 318(b), 79 Cong. Etc. 
10835 (July 9, 1935). 
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have the power to do more than require a uniform system 
of accounting; that it did not, by the language used, grant 
the Federal Commission financial control of public utilities, 
and did not intend so to do, since it withheld from that 
Commission the power to regulate the issuance of securities 
of public utilities organized and operating under the laws 
of a State controlling the issuance of such securities. See 
Section 204(f) of the Act. 

The two subjects most important to the public interest 
which are dealt with in Title II of the 1935 Act are security 
issues and rates. The Congress did intend to complement 
and assist state regulation, primarily by dealing with prob¬ 
lems arising from interstate activities, but patently it did 
not consider state regulation to be incompetent and ineffec¬ 
tive or it would not have included the exemption from Fed¬ 
eral Commission regulation of securities which is found 
in Section 204(f) of the Federal Power Act, nor would it 
have retained the provisions found in Sections 19 and 20 
of Part I of the Act, providing for federal control of rates 
only where a state had not made appropriate provision 
therefor. Nor would it have included in Title I of the 1935 
Act the provision of Section 20(h) that Securities and 
Exchange Commission regulation of accounting should not 
he inconsistent wilh state requirements. 18 

The Federal Commission is left with the single argument 
that the Congress intended that Commission to have the 

18Sec. 20(b) “In the case of the accounts of any company whose methods 
of accounting are prescribed under the provisions of any law of the United 
States or of any State, the rules and regulations or orders of the Commission 
in respect of accounts shall not be inconsistent with the requirements imposed 
by such law or any rule or regulation thereunder; nor shall anything in this 
title relieve any public-utility company from the duty to keep the accounts, 
books, records, or memoranda which may be required to be kept by the law of 
any State in which it operates or by the State commission of any such State. 
But this provision shall not prevent the Commission from imposing such addi¬ 
tional requirements regarding reports or accounts as it may deem necessary or 
appropriate in the public interest or for the protection of investors or con¬ 
sumers.” Act of Aug. 26, 1935, c. 687, Title I, 49 Stat. 833 (1935), 15 U.S.C. 
$79t(b). 
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dominant authority which it assumes to exercise in order 
to provide accounts which it considers uniform. The 
provision of Section 20(b) of Title I referred to above is of 
particular significance in any appraisal of this effort to 
exclude local regulation. 

Section 318 of the Federal Power Act provides that 
the Securities and Exchange Commission’s jurisdiction 
over accounting is so dominant that it may exclude Fed¬ 
eral Power Commission jurisdiction completely} 9 The 
grant of accounting jurisdiction to the Securities and Ex¬ 
change Commission which is found in Section 15 of Title I is 
more comprehensive than that included in Section 301(a) of 
the Federal Power Act. Congress was careful, however, 
to include the restrictions found in Section 20(b) in this 
grant of dominant authority to the Securities and Ex¬ 
change Commission, to make certain that state account¬ 
ing jurisdiction was not ousted. Nowhere, in either Title 
I or Title II of the 1935 Act is there any direction that 
the system of accounts prescribed by the Securities and 
Exchange Commission and that prescribed by the Federal 
Power Commission be similar. The lack of such a pro¬ 
vision disproves the claim that it was the intent of the Act 
to provide for Federal Commission control over accounts 
of electric utilities so as to make them completely uniform. 

Respondent seeks to bolster its claims by contending 
that Sections 302 and 305 of the Act, relating to deprecia¬ 
tion and dividends, indicate an intention to vest exclusive 
accounting control in the Federal Commission. But this 
claims too much. This contention is in direct opposition 
to the Congressional intent to safeguard state rights and 
the expressed negation of the idea that dealing with depre- 


l*A tremendous psrt of the electrical industry was subject to the jurisdic¬ 
tion of the Securities and Exchange Commission. 4 SEC Ann. KtP. 7-8 (1941). 
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ciation or dividends requires exclusive or at least dominant 
control of an operating company’s accounts. The pro¬ 
visions of Section 20(b) of Title I clearly and conclusively 
show the intent of the Congress not to disregard or dis¬ 
card state functions and duties to any such extent in con¬ 
nection with businesses which are primarily local. As 
previously noted, the bill gave the Securities and Exchange 
Commission jurisdiction superior to that of the Federal 
Power Commission. Title I grants fully as much power 
over depreciation and dividends as does Title II. (See 
Appendix C, pp. 52ff.). Nevertheless, all this was made 
subject to the express provision of Section 20(b) that the 
Securities and Exchange Commission’s accounting regula¬ 
tion should not be inconsistent with State requirements. 

Furthermore, it is conclusively established that uni¬ 
formity in accounting has been attained and is being 
enforced upon the Company, since it is keeping its basic cor¬ 
porate accounts under the system of accounts of the State 
Commission, which is, in all essential respects, the same as 
the system of the Federal Commission. 

The Supreme Court, in construing the Natural Gas 
Act, has adopted the rule that the words and terms as used 
in that Act, unless the contrary clearly appears from 
language therein, were used in the sense set forth in the 
Court’s prior decisions. See Federal Power Commission v. 
East Ohio Gas Company, 338 U. S. 464 (1950). 

It must be conceded that prior to the enactment of 
the present Act financial control of local operating utilities 
was within the regulatory powers of the States in which 
they were organized and operated, and that this field had 
been traditionally occupied by the States. And in Con¬ 
necticut Light & Power Company v. Federal Power Com¬ 
mission, 324 U. S. 515, 532 (1945), the Supreme Court, 
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construing this Act, reaffirmed the rule of Kirschbaum Co. 
v. Walling that, “ ‘ Where a Federal agency is authorized to 
invoke an overriding Federal power except in certain pre¬ 
scribed situations and then to leave the problem to tra¬ 
ditional state control, the existence of Federal authority 
to act should appear affirmatively and not rest on inference 
alone . 9 99 

The Federal Commission Seeks to Override State 
Determinations as to Local Service. 

The Federal Commission’s order violates the rule of 
American Tel. & Tel. Co. v. United States , 299 U. S. 232, 
240 (1936), that a mandatory order to extinguish any balance 
recorded in Account 100.5 regardless of whether “the 
difference between original and present cost is a true in¬ 
crement of value” would “distort in arbitary fashion the 
value of the assets”. This is made clear by the Federal 
Commission’s claim that it is free to ignore the State order 
(Exhibit 5) which conclusively establishes such costs as 
good book assests for the local service which causes the 
Company to exist and sustains its life; and over which local 
service the Federal Commission has no regulatory authority 
whatever. 

Argument is presented to the effect that Congress in¬ 
tended that the Federal Commission, under its asserted 
authority to make accounts appear uniform, should be able 
both to require that the Company’s accounts conform to 
those of other utilities regardless of the different circum¬ 
stances established by the State order, and to impose its 
ideas of accounting by the exercise of an overriding power, 
apparently because state regulation was considered incom¬ 
petent and ineffective. Again, this controversy does not 
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deal merely or even primarily with accounting questions. 
The primary issue deals (a) with the legal right of a state 
to regulate local service, including the necessary and con¬ 
comitant power to determine the costs of local service, and 
(b) with the effect which must be given state determina¬ 
tions and the property rights affected thereby. 20 

The amounts in question were established by the State 
in Account 100.5 as part of the costs-of local service sub¬ 
ject to regulation only by the State. They were determined 
to be sound assets in respect of such service and, as such, 
entitled to be supported by revenues allowed and provided 
for by the State. State orders effected both adjustments 
of the Company’s book assets and a quasi-reorganization 
involving a re-issuance of securities based upon such ad¬ 
justments (Exhibits 5 and 7, JA V. 4, pp. 1751, 1835). 


20 No action taken by the Company justifies the statement that the Company 
has considered itself “at liberty at any time it suited its purpose to do so to 
take the position that the Federal Commission could prescribe different account¬ 
ing treatment from that ordered by the State Commission. ’ ’ (Besp. Br., p. 63). 
It has been made plain that both the State Commission and the Company have 
considered that determination of the cost of licensed projects was within the 
province of the Federal Commission. The brief does not refer to the 
$112,371.76 as a part of the cost of a licensed project but that this was the 
basis of the Company’s agreement to the Stipulation is made plain by the first 
record reference (JA V. 4, p. 743), where the Stipulation recites with respect 
to the two items comprising said amount: 

“Whereas, such amounts of $79,931.17 and $32,440.59, were considered 
by Bespondent as relating to licensed projects (Carpenter and Bemmel, 
respectively) but because of Bespondent’s reclassification of its accounts 
in 1945, such amounts cannot now be identified in specific plant accounts 
of Bespondent.” 

The item of $612,000 is in the same category of licensed project costs. There 
was no conflict between the stipulation and the state order (Exhibit 5) with 
respect to the item of $557,060.43 because the State Commission had directed 
that such amount be written out of the accounts of the Company, not at a pre¬ 
cise rate of amortization fixed by the State Commission, but in installments of 
not less than 1 % each succeeding month (JA V. 4, pp. 767, 828). 

The write-off agreed to in the Stipulation represented a mere acceleration 
of amortization which was not in any way in conflict with the State order with 
respect to the small item of $36,960, associated with the Dumas acquisition; 
classification of this amount in Account 107 was stipulated (JA V. 4, p. 
1742) in connection with the considerations raised by the Federal Commission 
staff as to items aggregating approximately $468,000, but only after obtaining 
informal approval of the State Commission. An order of the State Commission 
providing for disposition of such amount was obtained before it was written 
out of the Company’s Accounts. 
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Examination of the accounting discussions, like ex¬ 
amination of the State order (Exhibit 5), is undertaken 
only as a means of determining whether legal rights (of 
the State and of Petitioners) are transgressed in dealing 
with important assets in an unauthorized and arbitrary 
manner. Our discussion must, therefore, consider the two 
subjects together, for neither can be dealt with in isolation. 
Careful review of the Federal Commission’s brief discloses 
nothing which qualifies the discussion presented at pages 
50-58 of Petitioners’ original brief. 


Findings of Respondent as to the Character of 
Assets Represented by Account 100.5 Were Errone¬ 
ous. Such Findings Were Not Within the Compe¬ 
tence of the Federal Commission. 

As previously noted, Petitioners’ reply brief could be 
shortened materially if the Federal Commission had not 
assumed so freely to waive Petitioners’ claims. We have 
not, as asserted by Respondent (Br., pp. 69-70), abandoned 
our objections to the erroneous findings of the Commission 
with respect to the assets represented by Account 100.5, 
as set forth in the petition for rehearing (JA V. 1, pp. 
296-316). See statements in Petitioners’ brief at pages 
8-9, 15, 48-58, 73-78 and 80-81. The position taken by 
Petitioners cannot be reconciled with acquiescence in find¬ 
ings of the Federal Commission as to the character of the 
assets represented by Account 100.5; nor even with accep¬ 
tance of the idea that the Federal Commission has com¬ 
petence to make such determinations as to assets for 
local service. 

The cases cited by the Federal Commission (Br., top 
p. 70), do not support its assumptions of a waiver in this 



31 


case. Only when points are not argued or discussed may 
they be considered as abandoned and this is not of the 
inflexible nature suggested by the Federal Commission 
(5 C. J. 8 ., Appeal and Error, §§1802,1803, pp. 1218-1234). 
The Federal Commission’s brief (pp. 70-83) shows that 
it has not been lulled into a false feeling of security by 
Petitioners, who rather obviously are not to be criticised 
for refusing to confine themselves to questions selected 
for argument by the Federal Commission. 

Recognition of the State order also renders unnecessary 
any detailed discussion of numerous suggestions and 
assertions to which the Federal Commission gives much 
space. There is no merit in the suggestion that the Com¬ 
pany may have paid too much for properties (Br., pp. 
74-80), because any such contention is completely negatived 
by the State’s finding of prudent investment made for local 
service. 

The Federal Commission’s Brief (pp. 81-83) next 
suggests that perhaps the Company did not pay too 
much; it paid for “superior earnings for a time”, for 
transitory prospective profits. This also is completely 
negatived by the State order and its express provision 
for a fair return upon the entire prudent investment made 
for local service. The State is not required to adopt the 
Federal Commission’s concepts as to original cost as the 
only basis to which earnings can be related. It is free, 
within the ambit of its authority, to adopt its own bases 
of evaluation for local service and to determine the cost 
of rendering that service. 

Neither the Federal Commission nor its witnesses can 
be considered competent to make such determinations as 
to local services. Thus neither Mr. Rainwater nor Mr. 
Smith was competent to adjudge the economy of the State 
of Arkansas and the benefits received from the creation of 
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the Company’s integrated system. Each recognized that 
benefits resulted from integration and neither questioned 
the findings of the State as to resulting benefits (JA V. 4, 
pp. 1621, 1625; JA V. 3, pp. 1438, 1452). Finally, Peti¬ 
tioners’ case does not rest upon the premise that the 
State order “revitalized” the assets in Account 100.5 
(Eesp. Br., p. 85). Instead and quite obviously, the order 
gave recognition to and made allowance for what was 
shown to have existed continuously, i.e., benefits to the 
State, its consumers and its economy, from amounts found 
to have been prudently invested in local service. The 
Federal Commission can find no justification for any claim 
that, in respect of the state and local service, the assets 
in Account 100.5 became prudent only in 1944 or began to 
benefit consumers only at that time. 

Nor have Petitioners waived or abandoned their claim 
(Eesp. Br., pp. 71-72) that the evidence before the Federal 
Commission conclusively demonstrated that the amounts 
established in Account 100.5 by the State represented the 
values found by the State. It seems apparent that these 
assertions of the Federal Commission do not arise from 
a misunderstanding of Petitioners’ position. Instead, they 
stem from the Federal Commission’s belief that it is entirely 
free to ignore the State order of 1944 (Exhibit 5) which 
definitively established the Account 100.5 values; in fact, 
from its conviction that it is free to ignore the existence of 
the State and any actions it may take, whatever the effect 
may be upon the Company’s affairs. 

The amount established in Account 100.5 by the State 
was determined to represent an inseparable part of the 
whole cost of creating the new integrated system, i.e., part 
of the cost of local service. The testimony introduced 
through Mr. Lynch was presented for the purpose of pro¬ 
viding more ready understanding of the State’s findings 
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and order and of the nature and reality of the asset in 
question. Mr. Lynch was not presented for the purpose 
of showing the dollar value of this asset. That value was 
established by the State. Nor does anything said by Mr. 
Grady at JA V. 2, pp. 650-651, 736 detract from recogni¬ 
tion of the reality or existence of the asset so established by 
the State. The substance of Mr. Grady’s testimony at the 
pages cited is merely that he had not made a study of any 
of the transactions referred to. Evaluation is not a func¬ 
tion of accounting, and there was no need of having Mr. 
Grady make such a study. 

By the quotation of random and incomplete excerpts 
from the testimony of accounting witnesses and by the 
juxtaposition of phrases isolated from their connotation, 
the Federal Commission attempts to attribute to these wit¬ 
nesses definite determinations substantiating the correct¬ 
ness of the Federal order herein. The complete evidence 
shows that the witnesses did not give to their statements the 
significance which Respondent claims. (Mr. Grady, JA V. 
2, pp. 581, 585-586, 700, 789, 797-798, 819, 828-829; Mr. 
Bell, JA V. 2, pp. 836-838, 858, 860, 871, 873, 887; Mr. 
Bickley, JA V. 2, pp. 1043-1047,1051, V. 3,1147-1148,1150- 
1151, 1157-1158, 1174-1177, 1180-1181, 1196; Mr. Paton, JA 
V. 4, pp. 1706, 1707). 

The accounting testimony in the record points up the 
fact that what is primarily involved is not a matter of 
accounting but one of economic facts and forces. The 
ultimate question presented is whether the Federal Com¬ 
mission must accredit the State order or whether it may 
seize the financial control which it seeks. The two com¬ 
missions have different opinions as to the continuing value, 
in respect of the service being rendered, of the assets estab¬ 
lished in 100.5 by the state. The Federal Commission con¬ 
tends that the state departs from the accepted basis of cost 
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accounting when it provides for the retention of book costs 
which continue to have equivalent value. Instead, it is the 
Federal Commission which seeks to turn from a cost to a 
value basis of accounting through its reappraisal of the 
present worth of assets represented by the costs here under 
consideration. 

The Federal Commission Must Recognize the 
State Regulatory Determinations Competently 
Ordered in the Company’s Accounts. 

The insistence of Petitioners, that the Federal Com¬ 
mission is required to give recognition to the determi¬ 
nations of the State Commission, is not a mere repeti¬ 
tion of their argument that the Federal Commission does 
not have exclusive and paramount jurisdiction over all 
of the Company’s accounts. Unpalatable though it may 
be to the Federal Commission (Resp. Br., pp. 58-59), 
the argument of Petitioners as to the explicit findings of 
the State Commission is based upon the recognition of the 
inherent validity of the prior judgment of a competent and 
qualified juridical authority. 

No question is raised here as to the competency of the 
State Commission or as to the validity of its adjust¬ 
ments of the Company’s accounts. In making its findings 
and order, the State Commission acted in a judicial capacity, 
Arkansas Corporation Commission v. Thompson, 313 U. S. 
132 (1941), and the presumption of the existence of facts 
justifying its specific exercise of power attaches to its 
orders, Pacific States Box & Basket Co. v. White, 296 
U. S. 176 (1935); Thompson v. Consolidated Gas Utilities 
Corporation, 300 U. S. 55 (1937). 

The Federal Commission admits its inability to control 
determinations of the State Commission concerning rates 
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(Resp. Br., p. 63). Not having this control over the rates 
and earnings of the Company, the Federal Commission is 
obliged to rely upon and recognize competent determina¬ 
tions of those rates and earnings. Central States Electric 
Co. v. Muscatine, 324 U. S. 138 (1945). These rates are 
reflected in the Company’s earnings regardless of any 
order on accounting that the Federal Commission may 
make. The function of accounting is to interpret, record 
and report, but not to create, facts (See testimony of 
Respondent’s witness Smith, JA V. 3, p. 1428). Certainly the 
Federal Commission’s authority accountingwise does not 
endow it with such omnipotence that it can ignore the 
State Commission order. Decisions interpreting the account¬ 
ing jurisdiction of the Interstate Commerce Commission 
are not comparable, because companies regulated by that 
' agency are expressly forbidden to have any books, accounts 
or records except those prescribed by that Commission. 

The state and federal regulatory functions here appli¬ 
cable have their separate spheres of operation. Where 
Congress has provided for collaboration between its ad¬ 
ministrative agencies and those of the states, the courts 
will not create a conflict. The state regulatory powers are 
not superseded or suspended by federal enactments, unless 
the two cannot be reconciled. Union Brokerage Co. v. Jen¬ 
sen, 322 U. S. 202 (1944); Federal Compress & Ware¬ 
house Co. v. McLean, 291 U. S. 17 (1934); Merchants 
Exchange v. Missouri, 248 U. S. 365 (1919). 

Where Congress has so restricted its regulation as to 
leave part of the subject open to state action, state deter¬ 
minations as to local necessities are of “superior fitness 
and propriety”. Cooley v. Board of Wardens, 12 How. 299 
(1851); Pennsylvania Gas Company v. Public Service Com¬ 
mission, 252 U. S. 23 (1920); Connecticut Light & Power 
Co. v. F. P. C., 324 U. S. 515 (1945). 
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We reject and resent the qualification of our position 
attempted in the statement (Resp. Br., pp. 62-63) that the 
Company, tacitly admitting defeat of its position, at¬ 
tempted to re-form ranks in a new position, i.e., that the 
State Commission must determine what property is used 
and useful in serving local retail customers as a retail 
rate-fixing problem with which accounting is not concerned. 
It is difficult to perceive how Petitioners’ brief could have 
been so misunderstood. Our consideration of what is used 
and useful in local service did not depart from the previ¬ 
ous position of the Company. Determinations of what 
assets are used and useful in utility service do not have 
relation to rate-making alone. They decide what has been 
prudently invested in electric plant and hence what assets 
may and should remain in electric plant and in the financial 
statements of the Company. The Federal Commission 
would be the last to deny efficacy to a state order deter¬ 
mining that certain facilities, of possible usefulness only 
in local service, no longer had such usefulness and there¬ 
fore must be written out of electric plant. It is not free 
to disregard the converse situation and to make all of its 
rules one-way streets. 

“Then too, in gauging rationality, regard must 
steadily be had to the ends that a uniform system 
of accounts is intended to promote. * The object of 
requiring such accounts to be kept in a uniform way 
and to be open to the inspection of the Commission 
is not to enable it to regulate the affairs of the cor¬ 
porations not within its jurisdiction, but to be in¬ 
formed concerning the business methods of the cor¬ 
porations subject to the act that it may properly 
regulate such matters as are really within its juris¬ 
diction. * Interstate Commerce Commission v. Good¬ 
rich Transit Co., 224 U. S. 194, 211, 56 L. ed. 729, 736, 
32 S. Ct. 436; cf. Kansas City S. R. Co. v. United 
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States, supra (231 U. S. 445, 58 L. ed. 305, 34 S. Ct 
125, 52 L. R. A. (N. S.) 1).” (Emphasis supplied.) 
American Telephone and Telegraph Co. v. U. 8., 
229 U. S. 232, 237 (1936). 

Does the possibility, however remote, that future state 
action may further affect Petitioners’ property or property 
rights alter the legal effect of the State order of 1944, as 
contended by Respondent at page 63? We think not. If 
Respondent’s position had merit, there could be no finality 
to any order. Definitive judgments cannot be disregarded 
because of mere speculation that values or rights may be 
changed by unforeseen future events. 

The question whether Respondent may ignore State 
action upon the basis of such speculation is all-important 
to its case. It seeks to avoid the mandate of the United 
States Supreme Court in the American Telephone & Tele - 
graph Company case, supra, by contending that the amorti¬ 
zation directed by it parallels depreciation, accounting and 
that its proposed action therefore is within the constitu¬ 
tional limitations considered in that case. This is fully 
discussed in Petitioners’ original brief at pages 50-56. 
Respondent adds nothing to that discussion. 

The Decisions Do Not Support the Federal Commis¬ 
sion’s Claim to Paramount and Exclusive Account¬ 
ing Control of the Entire Business of the Company. 

\ 

In attempts to substantiate its claims to paramount and 
exclusive jurisdiction over the Company’s accounts in the 
present matter, the Federal Commission cites cases from 
which it argues that Section 301(a) is summary and un¬ 
limited (Resp. Br., pp. 43-46), and that the Federal 
Commission controls the accounts for the Company’s 
entire business (Resp. Br., pp. 49-58). These contentions 


38 


are merely repetitious of the Federal Commission’s claim 
to paramount and exclusive jurisdiction. An analysis 
of the cited cases discloses no bases for the claims of 
Respondent as applied to the instant proceeding. 

This proceeding is unique and original in that for the 
first time the Federal Commission is attempting to overrule 
and supersede the determinations of a State regulatory 
body which, within its appropriate jurisdiction, has already 
established and adjusted the Company’s basic corporate 
accounts to factual bases. Neither the licensed project 
cases nor those in which the State and Federal commissions 
made joint reports and took joint action are applicable to 
the facts now at issue. Alabama Power Company v. F. P. C., 
128 F. 2d 280 (D. C. Cir. 1942) (Resp. Br., pp. 44, 47, 53); 
Alabama Power Company v. F. P. C., 134 F. 2d 602 (5th 
Cir. 1943) (Resp. Br., 56-57); Northern States Power Co. 
v. F. P. C 118 F. 2d 141 (7th Cir. 1941) (Resp. Br., pp. 
53-54); and, Pennsylvania Power and Light Company v. 
F. P. C., 139 F. 2d 445 (3d Cir. 1943) (Resp. Br., 5^55), 
are cases concerned only with the review of Federal Com¬ 
mission orders determining the costs of licensed projects. 
They are without significance except in so far as they refer 
to the Federal Commission’s jurisdiction over licensed 
project items in the accounts of licensees. No such ques¬ 
tions are involved in the present case. 

Northwestern Electric Company v. F. P. C., 125 F. 2d 
882 (9th Cir. 1942) (Resp. Br., pp. 44, 45, 50-52); North¬ 
western Electric Company v. F. P. C., 134 F. 2d 740 (9th 
Cir. 1943) (Resp. Br., pp. 51-52), the second chapter of 
the controversy reported 125 F. 2d 882; and Northwestern 
Electric Company v. F. P. C., 321 U. S. 119 (1944), the 
same case on certiorari (Resp. Br., pp. 51-52), at no point 
involved circumstances, such as are present here, where 
the Federal Commission arbitrarily overruled a prior con- 
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flicting order of a competent state commission covering the 
identical subjects. The orders reviewed were based upon 
a report made jointly by the Public Utilities Commissioner 
of Oregon and the Federal Commission. Both the Oregon 
Commissioner and the Department of Public Service of 
Washington filed amicus curiae briefs in support of the 
Federal Commission’s order. 21 Any considerations of con- 


21 Respondent’s brief (pp. 49-50, 59) refers to the Northwestern Electric 
Company cases and the Federal Commission’s order therein “to eliminate a 
i write-up ’ of $3,500,000 * # * the remainder of an original amount of 
$10,000,000 after $6,500,000 had been eliminated by State commission order 
and State court decree which directed the recording and retention of the 
remaining $3,500,000 in Northwestern’s accounts”. Respondent’s claim that 
the Federal Commission’s order in the Northwestern Electric cases superseded 
a conflicting state commission order and a state court decree is not in accord 
with the facts. P. U. C. Oregon Order No. 3664, Before the Public Utilities 
Commissioner of Oregon, U-F-745, September 2, 1936, authorized the appli¬ 
cant, Northwestern, to reduce the par value of its authorized and outstanding 
100,000 shares of common stock from $100 per share to $35 per share, “with¬ 
out prejudice to any future action with respect thereto which the Commissioner 
is now or may be hereafter authorized by law to take;” and further pro¬ 
vided specifically: 

‘ 1 Provided, however, that neither this authorization and approval nor 
anything done pursuant hereto shall ever be construed or taken in any 
proceeding or action for any purpose as equivalent to a finding by the 
Comnussioner concerning the cost or the fair value of the assets of the 
applicant or as having any relevancy to or bearing upon any determina¬ 
tion of such costs or fair value for purposes of rate making or for any 
other purpose in respect to which the Commissioner may hereafter seek 
to determine the cost or fair value of applicant’s assets or any thereof. ’ ’ 

The order granted by the Department of Public Service of Washington, No. 
6969, Division of Public Utilities, September 3rd, 1936, contained a 
provision. 

The State court order described by Respondent was a compromise settle¬ 
ment decree entered upon stipulation in an action brought by certain North¬ 
western Electric preferred stockholders against that Company and American 
Power & Light Company seeking cancellation of the common stock or in the 
alternative, payment to petitioner therefor. The provisions of the consent 
decree adjudged the American Power & Light Company, the owner of 100,000 
shares of fully paid and non-assessable common capital stock of the North¬ 
western Electric Company, of the par value of $35.00 per share, 

“free and clear of any and all cloud cast upon said stock or the title 
of said defendant American Power & Light Company thereto by reason 
of any matter or thing alleged by the plaintiffs herein, and that the 
title of said defendant American Power & Light Company in and to 
said 100,000 shares of common stock is now and hereby quieted as 
against the plaintiffs and all persons claiming or who may hereafter 
claim by, through or under the plaintiffs,” (Paragraph (1) of Decree, 
Elmer B. Allen , et aL v. Northwestern Electric Company , No. 14,838, 
Superior Court, Clark County, State of Washington.) 
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flicting state and federal jurisdiction in these cases were 
purely collateral and formed no part of the determinative 
issues. 

In California Oregon Power Company v. F. P. C., 150 
F. 2d 25 (9th Cir. 1945) (Resp. Br., p. 44), review was 
sought of a Commission order in which (at p. 27), “The 
adjustments ordered are the outgrowth of a joint audit and 
report of the staff of the Federal Power Commission, the 
Public Utilities Commissioner of Oregon and the Railroad 
Commission of California”. 

Federal Power Commission v. East Ohio Gas Co., 338 
U. S. 464 (1950), was concerned with the question whether, 
under the Natural Gas Act, the Company was subject to 
Federal Commission’s jurisdiction. The opinion rested on 
the Court’s finding that the inability of state regulatory 
power to reach high-pressure trunk lines and sales for resale 
determined the “gap” which Congress intended to close 
by the Gas Act, and that the Court decisions at the time 
of enactment of the Act evidenced the existence of such 
a “gap”. The same reasoning should be applied here. 

The Determination by the Federal Commission That 

$1,033,626.13 is a Write-up Assumes a Transaction 
That Would Have Been Unlawful. 

Respondent calls attention to a statement found on page 

43 of Petitioners’ Original Brief in which the holdings of 
Electric Bond and Share in National and Electric were re¬ 
versed. The statement found on page 41 of Petitioners’ 
brief is correct. Electric Bond and Share held 20.64% of 
National and 16.9% of Electric. These percentages were 
inadvertently reversed in the statement set forth on page 
43, and, of course, the computation of $857,909.69 at page 

44 is incorrect. 
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The making of this correction does not, however, avoid 
the impact of the applicable rules of law. If, as the 
Federal Commission conceives, Electric Bond and Share 
Company exercised control to cause National to sell prop¬ 
erty to Electric, Electric Bond and Share Company was 
firmly obligated to the owners of the 79.36% of publicly-held 
securities of National to maintain the equivalent of an 
arm’s-length basis of trading and to procure a fair con¬ 
sideration to National for the property it was selling. As 
this court said in the Mayflower Hotel (Petitioners’ Brief, 
pp. 14, 45) case “The essence of the test is whether or not, 
under all the circumstances, the transaction carries the ear¬ 
marks of an arm’s-length bargain” or, as stated in Geddes 
v. Anaconda Copper Mining Company (Petitioners’ Brief, 
p. 45), “the full adequacy of the consideration” must be 
shown “where a common director is dominating in influ¬ 
ence or in character”. These salutary rules of law are 
rested, not merely or even primarily upon benefit to the 
controlling interest, but upon the requirement that such a 
person, acting in a fiduciary capacity, make the sale for a 
fair consideration so as not improperly to deprive the other 
stockholders of a part of their property. 

The Federal Commission ordered $1,033,626.13 to be 
transferred from Account 100.5, where it is now recorded 
under the orders of the State Commission, to Account 107, 
as a write-up and directed that it be immediately charged 
off. The transaction was not challenged as having been 
unlawful under applicable law. This amount represents an 
actual cash outlay paid by Electric Power & Light Corpo¬ 
ration to National Power & Light Company as a part 
of the consideration for the capital stock of Arkansas 
Central Power Company, the owner and operator of the 
Little Rock properties; the sale price was determined 
on the basis of fair value of the property sold under cir- 
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cumstances amounting to an arm’s-length transaction; 
approximately 80% of the capital stock of the buyer and 
seller was outstanding in the hands of the public; five 
members out of fifteen of the Board of Directors of each 
of the corporations were common to both corporations; 
and Electric Bond and Share held about 20% of the stock 
of both corporations, and was probably the dominating 
influence in the management of both. 

In an attempt to sustain the transfer of said amount 
from Account 100.5 to Account 107 the Respondent in its 
brief beginning on page 100 takes a rather unusual posi¬ 
tion. First, it offers numerous cases which, for the most 
part, if not entirely, deal with transactions between a parent 
corporation and its wholly owned subsidiary, or between 
corporations, the stockholders of which were common to 
both corporations, or to transactions in effect amounting 
to a super added dividend to a dominating stockholder or 
a group thereof. The opinions in the cases cited by the 
Respondent do not indicate that there were involved or dis¬ 
cussed the duties or liabilities of directors of a corporation 
dealing with another corporation having common directors 
with the first where a majority or even a minority of the 
stock of the two corporations was outstanding in the hands 
of the public. 

Colorado Interstate Company v. F. P. C. t 324 U. S. 581 
(1945), involved a transaction between wholly affiliated 
companies. Similarly, Louisville Gas and Electric Com¬ 
pany v. F. P. C ., 129 F. 2d 126 (6th Cir. 1942), dealt with 
a parent company and its wholly owned subsidiary. In 
substance the same state of facts is involved in the Ala¬ 
bama Power Company v. McNinch, 68 App. D. C. 132, 94 
F. 2d 601 (D. C. Cir. 1937). Alabama Power Company v. 
F. P. C., 134 F. 2d 602-609 (5th Cir. 1943), involved a fee 
paid by a utility to a construction company wholly owned 


43 


by the dominating interests of the utility. The same situa¬ 
tion was present in Puget Sound Power & Light Company 
v. F. P. C ., 78 App. D. C. 143, 137 F. 2d 701 (D. C. Cir. 
1943). Niagara Falls Power Company v. F. P. C., 137 F. 
2d 787 (2d Cir. 1943), involved two distinct classes of 
transactions. One class the Court held did not amount to 
a purchase or sale; the other class, while of the nature of a 
purchase and sale, was between companies “which had 
the same stockholders”. It is obvious that this case has 
no application here. The case of California Oregon Power 
Company v. F. P. C., 150 F. 2d 25 (9th Cir. 1945), involved 
the payment of construction fees (profits) by a public 
utility partially owned by a dominating holding company 
to an affiliated construction company wholly owned by the 
holding company. As in the other cases, the payment 
under the circumstances amounted to a super dividend to 
the loss of other stockholders of the utility. The same 
situation was involved in Pennsylvania Power and Light 
Company v. F. P. C., 139 F. 2d 445 (3d Cir. 1943). The 
case of Northwestern Electric Company v. F. P. C., 321 
U. S. 119 (1944), did not involve a sale. The amount there 
directed to be charged off equaled the par value of stock 
of the utility issued without consideration. See North¬ 
western Electric Company, 2 F. P. C. 327-338 (1940). The 
only issues involved in Pacific Power & Light Company v. 
F. P. C., 114 F. 2d 602 (9th Cir. 1944) were items represent¬ 
ing arm’s-length cost. 

Nowhere in its brief does the Respondent deny the rule 
laid down in the cases cited by the Petitioners that the sale 
of the stock, if made on the basis determined by the Federal 
Commission, would have been unlawful Respondent at¬ 
tempts to brush these cases aside by asserting that they 
were not utility cases and did not involve the impact of 
accounting regulation in the public interest (See Resp. Br., 



44 


p. 101), and for that reason are not applicable. But it points 
to no case or rule of law, and we assert there is none, setting 
up a different standard governing transactions between two 
utility or holding company corporations and two non-utility 
corporations. 

In its brief the Respondent takes the position that no 
element of an arm’s-length transaction accompanied this 
sale and bases that position on its claim that the committees 
representing the two corporations gave no consideration 
to the material set forth in Exhibit 52 in arriving at the 
value of the property. The Respondent erred in this par¬ 
ticular, for Exhibit 52 shows that the committees were 
furnished with the information set out on pages 1869-81 
of the Joint Appendix. The report of the Committee rep¬ 
resenting National reads: “We have conferred with vari¬ 
ous persons informed in detail about the matter and we 
have examined and considered exhaustive data as to earn¬ 
ings, valuation, rate of return, competitive conditions, and 
related matters affecting the Little Rock properties,” and 
further, “We believe a fair and adequate price therefore 
would be $4,000,000” (JA V. 4, pp. 1882-83). 

The Respondent (Resp. Br., p. 105) quotes from the 
testimony of Mr. Goll to the effect that he did not know 
whether they considered the information set forth in 
Exhibit 52. Goll at the time he was testifying was 45 years 
of age (Tr. 2910) and was 22 years old at the time this sale 
took place. He was employed by Electric Bond and Share 
Company and at that time evidently occupied a minor posi¬ 
tion, and, of course, he couldn’t testify as to what the com¬ 
mittees used in arriving at values unless he had been 
present. 

Finally, the Respondent asserts (Resp. Br., p. 106) that 
the Securities and Exchange Commission in regulating 
transfer of securities between affiliates requires dealing on 
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the basis of cost to the affiliate and elimination of any pos¬ 
sibility of profits to affiliates, and cites several cases from 
the S. E. C. Reports and Releases. An examination of the 
cases cited shows that they have no application. 

In Southern Natural Gas Company, et al. f 9 S. E. C. 486 
(1941), the Southern Company proposed to purchase its 
bonds from the Federal Water Service Corporation. Federal 
was a registered holding company and Southern was its 
subsidiary. The Securities and Exchange Commission con¬ 
cluded that when a holding company proposed to sell secu¬ 
rities of a subsidiary to that subsidiary at a price greater 
than the cost to the holding company, each transaction 
must be viewed in the light of the particular facts and cir¬ 
cumstances. 

In the Laclede Gas Light Company, et al., 11 S. E. C. 40 
(1942), the Ogden Corporation, a registered holding com¬ 
pany, and the parent company of Laclede proposed to buy 
its securities at a profit, and to retain that profit for its own 
account. The Securities and Exchange Commission held 
that because of the fiduciary relationship occupied by 
Ogden in respect to the gas company, Ogden should not 
be permitted to retain any profits growing out of the 
purchase and resale of securities. Also cited (Resp. Br., 
p. 107) are several service company cases: Ebasco Services 
Incorporated, Middle West Service Company, John E. 
Barber, et al., Trustees, Illinois Stock Transfer Company, 
and Republic Service Management Company. In these 
cases the Commission merely found that the proposed 
arrangements between the service companies and their 
affiliates met the requirements of Section 13 (b) of the 
Public Utility Holding Company Act which requires service 
by service companies to affiliates to be rendered upon the 
basis of cost. 
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Southern Natural Gas Company, Holding Company Act 
Release No. 5959 (1945), involved a proposed acquisition 
by the company, a registered holding company, of the re¬ 
maining shares of the common stock of the Birmingham 
Gas Company. Some shares proposed to be purchased 
were owned by an individual who was a director of Southern 
and Chairman of the Board of Birmingham. The proposal 
to purchase the shares of the Chairman was at open market 
price if that price was not less than net cost to the Chairman. 
The Commission granted the application without discus¬ 
sion. 

Respondent’s Ordered Charge to Surplus Repeats 
Its Erroneous Conception of Superseding 
Jurisdiction. 

Respondent’s argument for its authority to charge 
$2,366,885.86 to the Company’s earned surplus or to a 
capital surplus created for the purpose is essentially 
a repetition of its claim to an overriding and dominant 
control over all the business of the Company. The net 
result of the Federal order is to nullify any state jurisdic¬ 
tion over the operating companies and their assets used and 
useful in local service. 

The water and ice properties sold by the Company were 
local manufacturing and distribution facilities, all wholly 
within the state and all wholly subject to the jurisdiction 
of the State Commission. The charge to depreciation re¬ 
serve of the difference between their cost and sale price 
was specifically approved by the State Commission (JA 
V. 4, pp. 1775-1776) in its 1944 order. 

The New York Telephone Company case (Petitioners’ 
Brief, pp. 64, 77), 326 TJ. S. 638 (1946), relied upon 
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by Respondent, was based upon findings of unjustifiable 
inflation in the Company’s accounts established by studies, 
reports and orders adopted by the New York Public 
Service Commission as well as by the Federal Communica¬ 
tions Commission (Id., at 646; 1 Report of the Public Ser¬ 
vice Commission (N. Y.) 1943, 569, 571). Of particular 
significance is the fact that the decision was reached 
under the provisions of the Federal Communications Act 
of 1934 which explicitly gives the Federal Commission 
complete and entire control over accounts of the companies 
subject to Federal Communications Commission jurisdic¬ 
tion. That Act provides, Section 220(g): 

“Section 220(g). After the Commission has pre¬ 
scribed the forms and manner of keeping of accounts, 
records, and memoranda to be kept by any person 
as herein provided, it shall be unlawful for such per¬ 
son to keep any other accounts, records, or memo¬ 
randa than those so prescribed or such as may be 
approved by the Commission or to keep the accounts 
in any other manner than that prescribed or approved 
by the Commission.” Act of June 19, 1934, c. 652, 
48 Stat. 1078, U. S. C., Title 47, §220(g). 

The misconstruction in Respondent’s argument and the 
error of the Federal Commission order in making this 
charge to surplus result from assumptions of accounting 
jurisdiction in the Federal Power Commission equal with 
that of the Federal Communications Commission and the 
persistent refusal of the Federal Power Commission to give 
any effect to final determinations made by the state as to 
matters within its jurisdiction. 
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It is apparent that the Federal Commission’s order is 
beyond its jurisdiction in the respects indicated in this and 
Petitioners’ original brief and that said order is arbitrary, 
capricious and void. 

Respectfully submitted, 
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Appendix A. 

The Findings of the State Commission Were 
Admitted in Evidence. 

“Presiding Examiner: • • • The witness states 
that what he is about to testify was one of the find¬ 
ings appearing in the body of the opinion rather 
than in the terms of the Order of the Arkansas Com¬ 
mission, but there is an objection to it and I will 
sustain the objection. I do not believe that findings 
as such of the Arkansas Commission are in issue. 
They have been in the Order and the general author¬ 
ity, but the details are not properly in this record. 

• ••••• 

Presiding Examiner: My idea was that the for¬ 
mal Order of the Arkansas Commission showing the 
extent to which it had actually ordered certain action 
to be taken, certain things to be done by the re¬ 
spondent, but its findings and its discussion and its 
reasoning and the whole body of the findings and 
opinions I did not regard as evidence for this record. 

Mr. Wahrenbrock: Mr. Examiner, my recollection 
is that in the case of this Commission’s Orders and 
Opinions, the Order part to which you have referred 
as possibly being admissible without the rest of it 
can be understood in the context provided by the 
opinion and actually does depend upon the Opinion 
portion, and I believe in part picks it up and incor¬ 
porates it by reference. I am certain of the state¬ 
ment I am going to make, that it is helpful to an 
understanding of the relation of that Order to what 
the respondents on their theory of the case are 
contending from it to have the Opinion as well as 
the Order. 

I do not mean by that to say that I think that is 
relevant on the Commission Counsel’s theory of the 
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case because we have made our objection on that 
basis heretofore, I believe, but on their theory of 
the case I would suppose it would be helpful to the 
understanding of the portion which the Examiner 
deems admissible to also have the Opinion in at the 
same time. 

Presiding Examiner: With that understanding 
let the record show that that Opinion and Order of 
the Arkansas Commission is admitted, with this 
understanding: That in so far as that Opinion and 
Order reviews the evidence, and quotes from the 
testimony of witnesses and cites and sets out the 
opinions of various witnesses, that I do not regard 
that as having been admitted as evidence in this 
record, but the findings, such as they may be, and 
to the extent necessary to make understandable the 
Commission's Order, may be regarded as admitted. 

I do not want to be technical but I want to protect 
the record from that sort of evidence.’’ (R. 276- 
278; Emphasis added). 


51 


Appendix B. 

The Bailey Amendment. 

“Conflict of Jurisdiction 
Sec. 316(b) 

(b) If, with respect to the issue, sale or guaranty 
of a security, the method of keeping accounts, the 
making and filing of reports, the acquisition or dis¬ 
position of any security, capital assets or facilities, 
the rates for any service, the extension or intercon¬ 
nection of facilities, any person subject to a require¬ 
ment of this act is also subject to a requirement of a 
statute of any State, or of a rule, regulation, or order 
of a State commission of any such State, nothing in 
this Act shall exempt such person from such State 
statute, rule, regulation, or order, or impair the 
power or rights of such State or commission in the 
premises.” S. 2796, as passed by the Senate and 
printed June 7,1935,74th Cong., 1st Sess. (1935). 
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Appendix C. 

“Public Utility Act of 1935“ 

Title I— Control op Public-Utility Holding 

Companies. 

Sec. 12 (c) It shall be unlawful for any registered hold¬ 
ing company or any subsidiary company thereof, by use 
of the mails or any means or instrumentality of interstate 
commerce, or otherwise, to declare or pay any dividend on 
any security of such company or to acquire, retire, or re¬ 
deem any security of such company, in contravention of 
such rules and regulations or orders as the Commission 
deems necessary or appropriate to protect the financial in¬ 
tegrity of companies in holding-company systems, to safe¬ 
guard the working capital of public-utility companies, to 
prevent the payment of dividends out of capital or unearned 
surplus, or to prevent the circumvention of the provisions 
of this title or the rules, regulations, or orders thereunder. 
Act of Aug. 26, 1935, c. 687, Title I, $12(c), 49 Stat. 823, 
U. S. C., Title 15, §79J(c). 

• ••••• 

Sec. 15 (a) Every registered holding company and 
every subsidiary company thereof shall make, keep, and 
preserve for such periods, such accounts, cost-accounting 
procedures, correspondence, memoranda, papers, books, 
and other records as the Commission deems necessary or 
appropriate in the public interest or for the protection of 
investors or consumers or for the enforcement of the pro¬ 
visions of this title or the rules, regulations, or orders 
thereunder. 

(b) Every affiliate of a registered holding company or 
of any subsidiary company thereof, or of any public-utility 
company engaged in interstate commerce or not so engaged, 
shall make, keep, and preserve for such periods, such ac¬ 
counts, cost-accounting procedures, correspondence, memo¬ 
randa, papers, books, and other records relating to any 
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transaction of such affiliate which is subject to any pro¬ 
vision of this title or any rule, regulation, or order there¬ 
under, as the Commission deems necessary or appropriate 
in the public interest or for the protection of investors or 
consumers or for the enforcement of the provisions of this 
title or the rules, regulations, or orders thereunder. 

(c) Every mutual service company, and every affiliate 
of a mutual service company as to any transaction of such 
affilate which is subject to any provision of this title or any 
rule, regulation, or order thereunder, shall make, keep, and 
preserve for such periods, such accounts, cost-accounting 
procedures, correspondence, memoranda, papers, books, and 
other records, as the Commission deems necessary or appro¬ 
priate in the public interest or for the protection of in¬ 
vestors or consumers or for the enforcement of the pro¬ 
visions of this title or the rules, regulations, or orders 
thereunder. 

(d) Every person whose principal business is the per¬ 
formance of service, sales, or construction contracts for 
public-utility or holding companies shall make, keep, and 
preserve for such periods, such accounts, cost-accounting 
procedures, correspondence, memoranda, papers, books, 
and other records, relating to any transaction by such per¬ 
son which is subject to any provision of this title or any 
rule, regulation, or order thereunder, as the Commission 
deems necessary or appropriate in the public interest or for 
the protection of investors or consumers or for the enforce¬ 
ment of the provisions of this title or the rules and regula¬ 
tions thereunder. 

(e) After the Commission has prescribed the form and 
manner of making and keeping accounts, cost-accounting 
procedures, correspondence, memoranda, papers, books, 
and other records to be kept by any person hereunder, it 
shall be unlawful for any such person to keep any accounts, 
cost-accounting procedures, correspondence, memoranda, 
papers, books, or other records other than those prescribed 
or such as may be approved by the Commission, or to keep 
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his or its accounts, cost-accounting procedures, correspond¬ 
ence, memoranda, papers, books, or other records in any 
manner other than that prescribed or approved by the Com¬ 
mission. 

(f) All accounts, cost-accounting procedures, corre¬ 
spondence, memoranda, papers, books, and other records 
kept or required to be kept by persons subject to any pro¬ 
vision of this section shall be subject at any time and from 
time to time to such reasonable periodic, special, and other 
examinations by the Commission, or any member or repre¬ 
sentative thereof, as the Commission may prescribe. The 
Co mmi ssion, after notice and opportunity for hearing, may 
prescribe the account or accounts in which partciular out¬ 
lays, receipts, and other transactions shall be entered, 
charged, or credited and the manner in which such entry, 
charge, or credit shall be made, and may require an entry 
to be modified or supplemented so as properly to show the 
cost of any asset or any other cost. 

(g) It shall be the duty of every registered holding com¬ 
pany and of every subsidiary company thereof and of every 
affiliate of a company insofar as such affiliate is subject to 
any provision of this title or any rule, regulation, or order 
thereunder, to submit the accounts, cost-accounting pro¬ 
cedures, correspondence, memoranda, papers, books, and 
other records of such holding company, subsidiary company, 
or affiliate, as the case may be, to such examinations, in 
person or by duly appointed attorney, by the holder of any 
security of such holding company, subsidiary company, or 
affiliate, as the case may be, as the Commission deems neces¬ 
sary or appropriate in the public interest or for the pro¬ 
tection of investors or consumers. 

(h) It shall be the duty of every mutual service com¬ 
pany, and of every affiliate of a mutual service company, 
and of every person whose principal business is the per¬ 
formance of service, sales, or construction contracts for 
public-utility or holding companies, insofar as such affiliate 
or such person is subject to any provision of this title or 
any rule, regulation, or order thereunder, to submit the 
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accounts, cost-accounting procedures, correspondence, 
memor anda , papers, books, and other records of such 
mutual service company, affiliate, or person to such examina¬ 
tion, in person or by duly appointed attorney, by member 
companies of such mutual service company and by public- 
utility or holding companies for which such person performs 
service, sales, or construction contracts as the Commission 
deems necessary or appropriate in the public interest or for 
the protection of investors or consumers. 

(i) The Commission, by such rules and regulations as 
it deems necessary or appropriate in the public interest or 
for the protection of investors or consumers may prescribe 
for persons subject to the provisions of subsection (a), (b), 
(c), or (d) of this section uniform methods for keeping ac¬ 
counts required under any provision of this section, includ¬ 
ing, among other things, the manner in which the cost of 
all assets, whenever determinable, shall be shown, the 
methods of classifying and segregating accounts, and the 
manner in which cost-accounting procedures shall be main¬ 
tained. Act of Aug. 26, 1935, c. 687, Title I, §15, 49 Stat 
828, U. S. C., Title 15, §79o. 

• ••••• 

Sec. 20. (a) The Commission shall have authority from 
time to time to make, issue, amend, and rescind such rules 
and regulations and such orders as it may deem necessary 
or appropriate to carry out the provisions of this title, 
including rules and regulations defining accounting, tech¬ 
nical, and trade terms used in this title. Among other 
things, the Commission shall have authority, for the pur¬ 
poses of this title, to prescribe the form or forms in which 
information required in any statement, declaration, appli¬ 
cation, report, or other document filed with the Commission 
shall be set forth, the items or details to be shown in balance 
sheets, profit and loss statements, and surplus accounts, 
the manner in which the cost of all assets, whenever deter¬ 
minable, shall be shown in regard to such statements, 
declarations, applications, reports, and other documents 
filed with the Commission, or accounts required to be kept 
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by the rules, regulations, or orders of the Commission, and 
the methods to be followed in the keeping of accounts and 
cost-accounting procedures and the perparation of reports, 
in the segregation and allocation of costs, in the determina¬ 
tion of liabilities, in the determination of depreciation and 
depletion, in the differentiation of recurring and non¬ 
recurring income, in the differentiation of investment and 
operating income, and in the keeping or preparation, where 
the Commission deems it necessary or appropriate, of 
separate or consolidated balance sheets or profit and loss 
statements for any companies in the same holding-company 
system. 

(b) In the case of accounts of any company whose 
methods of accounting are prescribed under the provisions 
of any law of the United States or of any State, the rules 
and regulations or orders of the Commission in respect of 
accounts shall not be inconsistent with the requirements 
imposed by such law or any rule or regulation thereunder; 
nor shall anything in this title relieve any public-utility 
company from the duty to keep the accounts, books, 
records, or memoranda which may be required to be kept 
by the law of any State in which it operates or by the 
State commission of any such State. But this provision 
shall not prevent the Commission from imposing such 
additional requirements regarding reports or accounts as 
it may deem necessary or appropriate in the public interest 
or for the protection of investors or consumers. Act of 
Aug. 26, 1935, c. 687, Title I, §20(a) and (b), 49 Stat. 833, 
U. S. C., Title 15, §79*(a) and (b). 

• ••••• 
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I. Restatement of the Case 

From the brief of the Federal Commission it would ap¬ 
pear that the issue in this case involves primarily a con¬ 
troversy between the Federal and State Commissions over 
merely matters of accounting. Actually the case presents 
a jurisdictional conflict between the two Commissions re¬ 
garding not only administrative accounting control neces¬ 
sary or appropriate to the performance of respective pow- 
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ers of the two Commissions but also over the substantive 
regulatory controls themselves (State Brief, p. 19 et seq.). 
It involves the question of whether the Federal Commission 
can override the State Commission’s determination as re¬ 
flected in the basic, corporate books as to what is used and 
useful in supplying local service and what should be in¬ 
cluded in a rate base used to measure rates for local service. 
It involves the question of interference by the Federal Com¬ 
mission with important regulatory functions of the State 
Commission, including the latter’s control over securities. 
It involves the question of whether the Federal Commission 
can oust the State of all control over the fundamental 
books of the Arkansas Power & Light Company (herein¬ 
after called “Company”), including those accounts deal¬ 
ing with the Company’s investment in the local distribu¬ 
tion of gas and steam heat and (through a wholly owned 
subsidiary) in local transportation (JA V. IV, pp. 1777-8) 
—none of which local activities are subject to regulation 
by the Federal Commission. 

Bv the order here under review the Federal Commis- 

m 

sion would require the Company to charge against surplus 
immediately or amortize over a period of twelve years 
by deductions from net earnings (and thereby eliminate as 
an asset in the Company’s basic, corporate accounts) 
$6,210,240.04. This amount the State Commission has in¬ 
cluded in the prudent investment rate base of the Company 
as representing an expenditure for value when made and 
as an asset of present and continuing worth to the people 
of Arkansas (JA V. IV, p. 1797). Similarly, the order 
of the Federal Commission directs that the sum of $2,366,- 
885, which is being carried on the books of the Company in 
accordance with directions of the State Commission, be 
credited to the depreciation reserve and charged to capital 
or earned surplus (JA V. I, p. 298). It is apparent, there¬ 
fore, that the Federal order dictates write-offs of mil- 
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lions of dollars from the accounts of the Company as now 
and since 1944 kept by the Company pursuant to orders of 
the State Commission. 1 

If the adjustments ordered by the Federal Commission 
are sustained, the Company’s basic, corporate accounts and 
financial statements will no longer reflect the prudent in¬ 
vestment which represents continuing value to Arkansas 
and upon which the State Commission has since 1944 al¬ 
lowed and will continue to allow the Company to earn a 
fair return (JA V. IV, pp. 1797, 1803-4, 1812-14, V. II, p. 
1044) which constitutes virtually all of the Company’s 
revenues (JA V. I, p. 371). They will not reflect the values 
upon the basis of which the State Commission has approved 
millions of dollars of presently outstanding securities of the 
Company. Earned or capital surplus of the Company, both 
a part of its prudent investment rate base, would be im¬ 
mediately reduced at least some $3,300,000 and within a 
period of some twelve years an additional amount of more 
than $5,000,000 would disappear from the books of the 
Company (JA V. I, pp. 297-8, State Brief, p. 12). 

As this Court well observed when the matter was before it 
in 1946 in connection with the Company’s suit seeking an 

1 The Company has maintained its books in strict accordance 
with the directions of the State Commission for several years. 
On June 24, 1944 (JA V. IV, p. 1751) the State Commission entered 
its comprehensive order which determined the original cost of 
all of the Company’s properties (JA V. IV, pp. 1776-7); the amount 
of actual arm’s-length (“system”) cost of such properties in excess 
of their original cost (JA V. IV, p. 1777); fixed the amount of 
recorded cost of the Company’s plant in excess of original and 
arm’s-length cost (JA V. IV, p. 1773) and segregated and assigned 
to each service (electric, water, ice, transportation and steam heat) 
the original cost of the properties devoted thereto, and the excess 
of arm’s-length cost over original cost (JA V. IV, pp. 1777-8). The 
order of June 24, 1944 and other orders of the State Commission 
have directed or approved extensive adjustments in the Company’s 
accounts and since January 1, 1937 the Company has written out 
of its accounts more than $12,000,000 of the excess of book amount 
over original cost (JA V. IV, p. 1743). 
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injunction against the Federal Commission and a declara¬ 
tory judgment: 2 

‘ * But when a regulatory commission asserts the right 
to command that an item which another commission, 
also claiming jurisdiction, has treated as a valuable 
asset, be charged to surplus or amortized through 
charges to earnings, the commission which asserts such 
right to command unquestionably is saying that ac¬ 
counts kept in response to its orders must be not mere 
memoranda, but the official corporate records. Such 
action goes beyond a claim of authority to make book¬ 
keeping or accounting requirements, and touches actual 
property rights/* (Arkansas Power & Light Co. v. 
Federal Power Com’n, 81 U. S. App. D. C. 178, 180, 
156 F. 2d 821, 823 (1946)) 

It is essential to keep in mind that the Federal Commission 
order involves much more than the authority to direct book¬ 
keeping entries and, as discussed hereinafter, 3 necessarily 
goes to the matter of substantive regulatory power to the 
administration of which accounting is only a means. It in¬ 
volves power traditionally exercised by the states and not 
only left undisturbed by the Congress, but expressly re¬ 
served to the states unless affirmatively and explicitly with¬ 
drawn. Contrary to the impression created by the brief of 
the Federal Commission, the issue in this case is whether 
Congress explicitly and affirmatively intended in Section 
301(a) to delegate to the Federal Commission overriding 
accounting control enabling it to interfere not only with 
powers delegated by the State of Arkansas to and exercised 
by its Public Service Commission but also with powers ex¬ 
pressly reserved to the states by the Federal Power Act. 

II. Summary of Argument 

The position of the Federal Commission is that 
Section 301(a) of the Act confers upon it overriding and 

2 See State Brief, pp. 12-13 and footnote 11, p. 12. 

3 See infra , p. 8 et seq. 
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paramount jurisdiction over the fundamental accounts of 
the Arkansas Power & Light Company in all respects and 
without limitation or exception. 4 

Acceptance by the Court of the construction for which 
the Federal Commission contends will (1) leave the State 
Commission without any power whatsoever over the basic, 
corporate accounts of the Company, (2) fail to settle the 
conflict between the two commissions and create an intoler¬ 
able situation causing regulatory uncertainty and disorder 
for the State Commission, the Company, its stockholders, 
creditors and consumers, (3) force the Company to keep 

4 The Federal Commission states Petitioners contend that the 
Federal Commission is “excluded from regulating parts of the basic, 
corporate accounts” of the Company “under the proviso to Sec¬ 
tion 301 (a) of the Federal Power Act. * * * ” (F.P.C. Brief, 
pp. 1-2). This statement is subject to misconstruction with respect 
to both the position of the State Commission and also the basic 
issue presented in this case. As is apparent from its principal 
brief, the State Commission by no means relies exclusively upon 
the language of the proviso clause of section 301(a) to support 
its position that Congress did not intend to confer upon the Federal 
Commission paramount accounting authority. Furthermore, it is 
not the State Commission which seeks to “exclude” the Federal 
Commission of accounting authority. As the Federal Power Com¬ 
mission recognizes, the proceeding in which the order here under 
review was issued was not initiated until June 1943 (F.P.C. Brief, 
p. 4). While the Federal Commission states that after commence¬ 
ment of the Federal Commission proceeding, the State Commission 
“abruptly initiated” its own proceeding (F.P.C. Brief, p. 5), it 
does not deny that the State Commission had first assumed control 
of the business of the Company in 1937 (JA V. IV, p. 1753). Nor 
does it deny that the order of the State Commission issued on 
June 24, 1944 in its “abruptly initiated” proceeding or any of the 
orders issued prior thereto were not pursuant to jurisdiction duly 
conferred upon it under the statutes of the State of Arkansas. 
Nothing in these statutes nor in federal law makes prerequisite to 
the State’s exercising its sovereign powers, notification of or ap¬ 
proval and concurrence by the Federal Commission. Contrary to 
the contention of the Federal Power Commission, it is not the 
State Commission which seeks to “exclude” the Federal Commission. 
It is the Federal Commission which seeks to supersede existing 
and effective control by the State not only of all accounting juris¬ 
diction over the Company’s fundamental accounts but also of im¬ 
portant substantive regulatory powers. 
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basic, corporate accounts which will not reflect its true 
investment as recognized by the State in facilities rendering 
service to consumers in Arkansas and which will not reflect 
the Company’s actual earnings or its earned surplus, (4) re¬ 
quire issuance by the Company of confusing financial state¬ 
ments based upon false and misleading accounts in that such 
accounts will not be those upon which virtually all of the 
company’s rates are fixed nor those which support the value 
of the Company’s securities. Exclusion of the State Com¬ 
mission from all control over the fundamental books of the 
Company will impair its control over substantive regula¬ 
tory matters, including issuance of securities and assump¬ 
tion of liabilities by the Company contrary to express 
reservation of such authority to the State by Section 204(f) 
of the Act. 

It is the position of the State Commission that the proper 
meaning of Section 301(a) can be determined from its lan¬ 
guage—not only was federal authority limited as necessary 
or appropriate for administrative purposes, but state au¬ 
thority was preserved. The legislative history supports 
this construction and can by no means supply the ‘‘explicit 
and affirmative” language, omitted from the statute, which 
is prerequisite to overriding federal control. Nor can the 
Federal Commission explain the fact that its order has 
results diametrically opposed to the clear intent of Congress 
to preserve state power. Nowhere in its brief, however, 
does the Federal Commission deny the contention of the 
State Commission that its order would impair state regula¬ 
tory authority. Nor does its brief meet the issue of deter¬ 
mining the intent of Congress in Section 301(a) in relation 
to situations where such results will necessarily ensue 
from the exercise by the Federal Commission of its claimed 
accounting jurisdiction. 

In view of Congress’ objective in the 1935 legislation that 
accounts of public utilities reveal rather than conceal, the 
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real meaning of the language of Section 301(a) can only be 
that the basic, corporate accounts should reflect the costs of 
licensed projects and of facilities used exclusively in inter¬ 
state commerce as determined by the Federal Commission 5 
and that the cost of other facilities used and useful in sup¬ 
plying a local service should be reflected in the basic, cor¬ 
porate accounts as determined by the State Commission. 
The Federal Commission states correctly that the legisla¬ 
tive history makes it plain that one Congressional purpose 
was to prevent recurrence of concealment and deception in 
accounts (F.P.C. Brief, p. 18). The paradoxical fact is that 
if the construction of the Act made by the Federal Commis¬ 
sion is affirmed it will inevitably result in defeating this 
objective and making the Company’s basic, corporate ac¬ 
counts false and misleading. One cannot attribute to 
Congress an intent in Section 301(a) to confer accounting 
jurisdiction upon either the Federal or state commissions 
which can result in the coercion of facts or require misrep¬ 
resentation of actualities. 

If the accounting jurisdiction of the Federal and state 
commissions is restricted, respectively, to the costs of 
facilities and other matters over wdiich each has regulatory 
jurisdiction and if costs and accounts as prescribed by each 
in its proper field are reflected in the Company’s fundamen¬ 
tal accounts, there will be no conflict between the two Com¬ 
missions. Such a dual accounting control would result in 
the reservation of national and state powers, each within its 
properly intended sphere, which it was certainly the inten¬ 
tion of Congress to provide and would prevent impairment 
of state authority over a predominantly local operating com- 

5 The State Commission concedes that the Federal Commission 
has exclusive jurisdiction over the fundamental accounts of the 
Company relating to the costs of licensed projects. There is no 
controversy whatsoever in this case regarding the original cost of 
or other accounting entries or adjustments concerning the Com¬ 
pany’s licensed projects. 
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pany which it was certainly the intent of Congress to avoid. 

The overriding power for which the Federal Commission 
contends would fail to solve the conflict between the Federal 
and state commissions, would render meaningless the pro¬ 
viso clause of Section 301(a), would ignore the established 
judicial rule of construction that overriding federal author¬ 
ity can be conferred only by explicit and affirmative grant, 
would be contrary to the literal and common sense meaning 
of Section 301(a) and would fail to give proper weight to 
abundant evidence in the Act and legislative history of the 
specific desire by Congress to avoid impairment of state 
regulatory authority. The construction of Section 301(a) 
urged by the Federal Commission is, furthermore, not jus¬ 
tified by other provisions of the Act and is not supported by 
the court decisions. 

HL The Exclusive Accounting Control for Which the Fed¬ 
eral Commission Contends Would Result in Serious 
Impairment of Substantive Regulatory Functions 
of the State Commission. 

Nowhere in its brief does the Federal Commission give 
recognition to the broad powers which the State Commis¬ 
sion has under the laws of Arkansas to regulate the affairs 
of the Company nor to the comprehensive and extensive 
manner in which such regulation has been exercised. 6 The 
fact is that the State Commission is the only regulatory 
authority having comprehensive jurisdiction over the Com¬ 
pany which is a predominantly local operating public 
utility. The Federal Commission’s assertion of paramount 
accounting jurisdiction is based upon its assumption that 

* Details of the authority conferred upon the Public Service 
Commission of Arkansas by the legislature of Arkansas as well as 
the extensive regulation to which it has subjected the Company are 
discussed at pages 19, et seq. of the State Commission’s principal 
brief. 
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it can determine values and control accounts in complete 
isolation from and exclusive of the State’s findings regard¬ 
ing the Company’s local activities and investments. 

The record in this proceeding shows that in excess of 
98% of the Company’s electric facilities, based on original 
cost, is used primarily or exclusively for generating and 
distributing electric energy to consumers within the State 
of Arkansas (JA V. I, p. 371) and that more than 90% 
of the Company’s gross electric revenue arises from sales 
to consumers in Arkansas (JA V. I, p. 371). 7 It is not 


7 The Federal Commission does not deny that more than 90% 
of the Company’s gross electric revenue arises from sales to con¬ 
sumers in Arkansas (JA V. I, p. 371), nor does it deny that the 
rates at which such local sales are made are within the exclusive 
regulatory power of the State Commission (State Brief, App. A, 
sec. 18(a) p. 1, App. B, sec. 201(b) p. 6). The Commission does, 
however, refer at pages 3 and 4 of its brief to the integration of 
the Company’s facilities into the so-called “ALMNO” pool and 
concludes that a relatively high ratio of the Company’s business 
is subject to the regulatory jurisdiction of the Federal Commission. 
At page 4 the brief of the Federal Commission states: 

“Thus the Commission found, and the Company does not 
dispute, that substantially all of the Company’s transmission 
facilities carry large amounts of interstate energy.” 

The record shows that in excess of 98% of the Company’s electric 
facilities, based on original cost is used primarily or exclusively 
for generating and distributing electric energy to consumers in the 
State of Arkansas (JA V. I, p. 371) and are subject for this reason 
to the jurisdiction of the State Commission. If the statement 
quoted above from the Federal Commission’s brief is intended to 
dispute this fact, the State Commission takes issue with the con¬ 
tention and again emphasizes that the Company’s facilities, opera¬ 
tions and transactions are predominantly local in character. It is 
an operating company, not a holding company, conducting a type 
of business activity with reference to which Senator Wheeler, who 
was in charge in the Senate of the legislation here in question, made 
the following statement during the debate on the floor of the Senate 
regarding the bill: 

“ * * * This, as the Senator would know if he had been 
there, is the statement made by the public utility people. 
They say: ‘The public utility business is a local industry. 
It ought to be regulated locally’; and I agree with them. It 
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controverted that rates at which such local sales are made 
are within the exclusive regulatory power of the State 
Commission or that in fixing these rates the State Com¬ 
mission is charged with the duty of determining the benefits 
to the State arising from investment by the Company in 
properties representing more than 98% of all of the Com¬ 
pany’s properties and, therefore, of determining the book 
value of such assets (JA V. I, p. 371). Despite these facts 
and despite the fact it is upon the values as fotmd by the 
State that the Company will in the future continue to earn 
in excess of 90% of its gross electric revenues, the Federal 
Commission nevertheless characterizes certain of such 
assets as “nonexistent” (F.P.C. Brief, pp. 60-1) and would 
require the Company to write them out of its funda¬ 
mental accounts. 

The Federal Commission would make books maintained 
according to its directives the basis for financial statements, 
the sale of securities and of informing the public generally 
regarding the affairs of the Company (JA V. I, p. 279). 
It would relegate the State Commission in its important 
regulatory activities to memoranda or supplementary ac¬ 
counts, even in regard to its control over securities and 


ought to be owned locally, and it ought to be controlled locally, 
and that is what this bill seeks to have done.” (Part 8, Vol. 79, 
Congressional Record, p. 838S) 

The Federal Commission contends that even as to a company 
only slightly engaged in interstate commerce, the federal account¬ 
ing requirements necessarily supplant state authority. This con¬ 
tention is directly contrary to the whole policy of the Act. In 
making his initial policy statement, Commissioner Seavey stated 
“that matters largely of a local nature, even though interstate in 
character, should be handled locally and should receive the con¬ 
sideration of local men familiar with the local conditions in the 
community involved” (House Committee Hearings, p. 393). The 
Federal Power Commission’s contention is exactly contrary to this 
statement of Commissioner Seavey, for the Federal Power Com¬ 
mission contends that minor interstate aspects were intended to 
justify a supplanting of state control over matters predominantly 
local. 
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in regard to the Company’s local transportation and local 
distribution of gas and steam heat over which the Federal 
Commission has no control whatsoever. 

The State Commission is given comprehensive power to 
supervise, regulate, restrict and control the issuance of 
stocks, bonds, notes and other evidences of indebtedness 
by the Company (Appendix A, p. 4, State Brief). Millions 
of dollars of the Company’s securities are now outstanding 
which the State Commission has approved on the basis of 
the accounts (and values reflected therein) as kept by the 
Company in accordance with orders of the State Commis¬ 
sion. 8 In regulating and controlling the issuance of these 
securities of the Company, the State Commission performed 
(as it will in the future) a function which the Federal Power 
Act expressly reserves to the states and in connection with 
which it specifically excludes action by the Federal Com¬ 
mission.® Despite this express exclusion of authority, the 
Federal Commission would make accounts maintained in 
accordance with its directives and over no part of which 
the State Commission would have any control whatsoever 
the basis for the sale of securities and of informing in¬ 
vestors and the public regarding the financial affairs of 
the Company (JA V. I, p. 279). 

If authority to dictate the basic, corporate accounts of 
the Company is given to the Federal Commission and if 
such accounts become the basis for informing investors 
and the general public with respect to the financial condi¬ 
tion of the Company, it necessarily follows that the State 
Commission’s jurisdiction over securities will be seriously 

8 State Brief, pp. 23-4. 

® Subsection 204(f) of Section 204 of the Act, which confers upon 
the Federal Commission authority over the issuance of securities, 
provides: 

“The provisions of this section shall not extend to a public 
utility organized and operating in a state under the laws of 
which its security issues are regulated by a state commission.” 
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impaired. This is true because the State Commission 
cannot conceivably have the control over security issues 
and evidences of indebtedness which is contemplated by 
both the laws of Arkansas and by the Federal Pow’er Act 
and at the same time be required to inform the investment 
communitv, creditors and stockholders on the basis not of 
the State Commission accounts pursuant to w’hich rates 
are fixed and earnings determined, but on the basis of 
books kept in accordance with the Federal Commission 
which wrould fail to include millions of dollars determined 
bv the State to have value of social and economic conse- 

9 

quence to the State of Arkansas and upon which the Com¬ 
mission would continue to permit the Company to earn. 

Similar considerations arise in connection with the Fed¬ 
eral Commission’s asserted authority to control the pay¬ 
ment of dividends the propriety of which it claims must 
be determined on the basis of the accounts kept in accord¬ 
ance with federal directives (JA V. I, p. 279). There is 
obviously an inextricably close relationship between divi¬ 
dends and securities, between dividends and the market 
value of securities, dividends and the saleability of secu¬ 
rities, and the appeal of securities to the investment com¬ 
munity. Determination of dividends on the basis of ac¬ 
counts over which the State Commission has no control 
(which the Federal Commission states must be done (JA 
V. I, p. 279)) wall make it impossible for the State Com¬ 
mission to exercise the jurisdiction over the Company’s 
security issues contemplated by both the Arkansas statute 
and the Federal Powder Act. 

Interference with state authority in the field of securities 
is highly important for it will go far to defeat the dual 
regulatory system which Congress clearly intended to 
promote in the 1935 legislation. Control over securities 
is one of the most significant aspects of state regulation 
and it is a field which is characteristically and peculiarly 
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within the competence of effective regulation by local au¬ 
thority as distinguished from federal authority. The State 
Commission is and can be the only authority with com¬ 
petence and responsibility to supervise and regulate the 
Company’s affairs so that there will be available capital 
required to finance operation of the Company’s present 
facilities and expansion of the Company’s service in the 
future to meet the social and economic requirements of the 
people of Arkansas. The Federal Commission is not in 
a position to determine these needs and by the very nature 
of its functions cannot make such determinations with re¬ 
spect to local interests, interests which virtually all of the 
Company’s activity is devoted to serving. It was for these 
reasons that Congress enacted Section 204(f) excluding 
the Federal Commission from control over securities. 

Congress expressly rejected the delegation of control 
over securities to the Securities & Exchange Commission 
or the Federal Power Commission and adopted the policy 
of requiring Federal Power Commission approval only when 
states did not have authority, thereby clearly recognizing 
that states were more competent where state authority 
existed. In this connection Representative Cole stated: 

“The committee was confronted with three alter¬ 
natives as to the control of the issuance of securities. 
One was to require all applicants go directly under the 
Securities Act. The second was to require all appli¬ 
cants to come to the Federal Power Commission. The 
third, and the policy adopted by the committee, was to 
require application to the Federal Power Commission 
only in those cases in which the State commissions do 
not have that authority as above indicated.” 79 Cong. 
Rec. 10378 (June 28,1935). 

Maintenance of adequate service standards (a matter 
exclusively within the State’s jurisdiction) and expansion 
to meet the growing needs of the State of Arkansas (like- 
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wise exclusively within the jurisdiction of the State of 
Arkansas) are wholly dependent upon the control of securi¬ 
ties. Other fields of regulation including rates and the 
Company’s earnings are so closely interrelated with con¬ 
trol and supervision of the issuance of securities that inter¬ 
ference with the State Commission’s authority in this 
respect will necessarily handicap exercise of its regulatory 
powders over such other subjects. Nevertheless, the Federal 
Commission would by assertion of claimed accounting 
power seriously interfere w’ith the effective means which the 
State Commission now has to attract additional capital 
required for the State’s welfare and would seriously impair 
these other of the State’s important regulatory functions. 
None of the above issues are met in the brief of the Federal 
Commission. 

IV. The Legislative History Does Not Show, as the Fed¬ 
eral Commission Would Have the Court Believe, That 
Congress Intended in Section 301(a) to Confer upon 
the Federal Commission Supreme Accounting Au¬ 
thority; To the Contrary, It Contains Abundant Evi¬ 
dence That a Primary Intent of Congress Was to 
Preserve State Authority, Accounting and Otherwise. 

A. In Enacting the 1935 Legislation Congress Had Two 
Controlling and Paramount Purposes: Namely, To Estab¬ 
lish a Dual State and Federal Regulatory System in the 
Public Utility Industry and To Preserve and Strengthen 
State Authority. 

The Federal Commission devotes a substantial part of 
its brief to a discussion of the chronology of passage of the 
Act through Congress and includes relatively short and 
carefully chosen excerpts 10 from the voluminous legis- 

10 Thus, for example, the background of the Federal Power Act 
suggested by the Federal Commission is drawn from only a few 
isolated quotations and does not support the implication that state 
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lative history for the purpose of supporting its contention 
that Congress intended in Section 301(a) to confer upon it 
paramount accounting jurisdiction. In its selection of 
material the Federal Commission omits reference to the 
overwhelming evidence of the Congressional desire to pre¬ 
serve local authority and that Congress intended the 1935 
legislation merely to assist and supplement state regula- 


regulation was considered ineffective. In this connection the 
Federal Commission relies upon two partial quotations (F.P.C. 
Brief, p. 20). The first, a summary of the Federal Trade Com¬ 
mission criticisms, when analyzed in full shows that the criticism 
dealt particularly with holding companies. The second partial 
quotation is a comment by a Federal Trade Commission legal staff 
member who actually stated in a portion not quoted by the Federal 
Commission that federal regulations should reinforce state regula¬ 
tions where “rightly, the task of regulation should begin * # # .” 
Similarly, brief quotations of Senator Wheeler during the hear¬ 
ings (F.P.C. Brief, pp. 30-31) have no probative force when 
measured against his many unequivocal statements that state juris¬ 
diction was being preserved and not destroyed. Such latter state¬ 
ments were made in the context of stating legislative intent rather 
than give-and-take questioning during hearings and are, therefore, 
more persuasive of the actual intent of Congress. 

Further, the Federal Commission has, on page 20 of its brief, 
failed to analyze in its full context a statement it quotes in part. 
Reference is there made to a Federal Trade Commission recom¬ 
mendation that “an appropriate agency should ... be granted 
power to make and enforce regulation as to uniform accounting.” 
This recommendation was an adjunct to one of a group of alter¬ 
native remedies suggested by the Federal Trade Commission—“(3) 
The Federal Licensing Method and Federal Incorporation,” (Sen. 
Doc. No. 92, Part 73-A, 70th Cong. 1st Sess. 73) which the Federal 
Trade Commission was recommending in accordance with its 
specific Congressional mandate for holding company legislation 
(Id. at p. 65). The Federal Trade Commission’s recommendation 
as to accounting control by a single agency was part and parcel 
of its federal licensing recommendation. This proposal of the 
Federal Trade Commission was not even “primarily recommended” 
by the Federal Trade Commission, was considered last in the 
Federal Trade Commission’s recommendations presented in the 
order of “relative advantage ”, (id. at p. 76) and was moreover 
rejected by the United States Congress. One cannot rest statutory 
construction on the suggestion that an isolated part of a new (and 
constitutionally doubtful) regulatory scheme, rejected in whole, 
was somehow or other adopted in part. 
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tion and that operating companies remain the subject of 
state regulation. 

Analysis of the background and legislative history of the 
1935 legislation reveals an explicitly stated intention to 
protect and preserve—rather than to destroy—state regu¬ 
lation of operating utilities. 

The summary and conclusions of the Federal Trade Com¬ 
mission to which the Federal Power Commission attaches 
so much importance (F. P. C. Brief, pp. 7, 18-20) were not 
characterized before the Senate as the Federal Commis¬ 
sion seeks to imply. Not only did the report refer “par¬ 
ticularly” to holding companies and their jurisdictional 
immunity to state regulation, but in characterizing the 
intended legislation based upon the report, Senator Wheeler 
stated that local control was being sought rather than a 
greater concentration of power in the federal government. 
After his Committee had held extensive hearings and 
carefully amended the original bill, S. 1725, into the new 
bill, S. 2796, Senator Wheeler explained in detail the sum¬ 
mary of the Trade Commission investigation and the sig¬ 
nificance which his Committee had accorded it. He quoted 
in full the abuses which the Federal Commission quotes in 
part on page 19 of its brief, and the Federal Trade Commis¬ 
sion’s full characterization of state regulation. 11 Immedi- 


11 “It is there [the Trade Commission report] shown that no 
substantial progress is being made, or can be made, by the States 
generally, toward effective regulation of holding companies . In a 
few States efforts are being made but generally the situation remains 
as it was 25 years ago, in spite of the rapid expansion of the holding 
company systems and an even more rapid growth of resultant 
abuses. This refers particularly to the holding-company situation, 
because there the power of the States is, at best, handicapped by 
non-residence and other causes. These compel the States, when 
any regulatory attempt is made, to resort to indirect methods of 
control, rather than to direct specific remedies . . .” (Emphasis 
added.) Sen. Doc. 92, Part 73-A, 70th Cong., 1st Sess., p. 63; 
Senate Committee Hearings, p. 139; quoted by Senator Wheeler, 
79 Cong. Rec. 8384 (May 29, 1935). 
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ately thereafter he stated the general purposes of the bill 
of which he was co-sponsor, as follows: 

*' This bill, unlike many bills which have been pro¬ 
posed in these legislative halls, seeks not for further 
concentration of power in the hands of the Government 
of the United States; on the contrary, the tendency of 
the bill is to make these power-holding companies decen¬ 
tralize, so that they can be controlled by local com¬ 
munities, or can be controlled in a small number of 
States where they carry on their operating facilities.’* 
(Emphasis added.) 79 Cong. Rec. 8384 (May 29, 1935). 

The National Power Policy Committee, 12 which had been 


12 The National Power Policy Committee was composed of men 
associated with various departments of the government and in¬ 
cluded no industry representatives. This Committee was char¬ 
acterized before the House by Representative Cole as follows: 

“The National Power Policy Committee on Public Utility 
Holding Companies, appointed by the President of the United 
States in 1934, made up of men associated with various 
departments of the Government, and the National Power 
Survey, made by the Federal Power Commission upon the 
direction of the President of the United States under Execu¬ 
tive order August 1933, are also available. The President in 
his message to Congress on this subject, dated May 12, 1935, 
transmitted therewith the report of the National Power Policy 
Company [sic] aforesaid. This report made to the President 
by a committee consisting of the Honorable Harold L. Ickes, 
Secretary of the Interior, chairman; Frank R. McNinch, 
member of the Federal Power Commission; Elwood Mead; 
T. W. Norcross; Morris L. Cooke, now in charge of the rural 
electrification program for the Government; Hon. Robert E. 

. Healy, former counsel to the Federal Trade Commission and 
now a member of the Securities and Exchange Commission; 
David E. Lilienthal, of the Tennessee Valley Corporation; and 
Edward M. Markham, * * (79 Cong. Rec. 10388, 

June 28, 1935.) 

Committee members not identified by Representative Cole in¬ 
cluded: Elwood Mead, Commissioner of Reclamation, Department 
of the Interior; T. W. Norcross, Chief Engineer, United States 
Forest Service, and Edward M. Markham, Chief of Engineers, 
United States Army. 
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appointed by the President to make specific recommenda¬ 
tions for legislation, stated in its report that: 

. . in our judgment Congress and the States, 
within their respective jurisdictions, are free to deter¬ 
mine once and for all the ‘fair value’ of existing prop¬ 
erties at a particular time and protect both the investor 
and consumer by providing a definite and predicable 
rate base for the future.” (Emphasis added; Senate 
Report No. 621, 74th Cong., 1st Sess., p. 57.) 

and recommended that: 

“Holding companies should be required to make 
periodic and other reports concerning their own and 
their subsidiaries’ financial condition and operations. 
Such reports should be based upon uniform methods 
of accounting prescribed by the Commission, with due 
regard for the power of the States to prescribe the 
accounts of operating companies (Emphasis added; 
Senate Report No. 621, p. 60.) 

In the letter of transmittal of this report to Congress, the 
President spoke of “the essentially local operating utility 
industry.” 13 

The legislative recommendations of Dr. Walter N. W. 
Splawn directly contradict the Federal Commission’s impli¬ 
cation that the Splawn Report recommended dominant fed¬ 
eral accounting legislation because of allegedly ineffective 
state control. Commissioner Splawn’s express recom¬ 
mendation, on the contrary, was that accounting be locally 
controlled. Early in the House hearings, Dr. Splawn was 
requested to give the House Committee the benefit of the 
extensive investigation he conducted at the request of the 


13 “Most of us agree that we should take the control and the 
benefits of the essentially local operating utility industry out of a 
few financial centers and give back that control and those benefits 
to the localities which produce the business and create the wealth.” 
H.R. Rep. No. 1318, 74th Cong., 1st Sess. 1 (1935). 
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House Committee and he stated regarding the electric in¬ 
dustry, reflecting the result of the 4,000-page study he had 
made for the House: 14 

“. . . this is an industry which is essentially local 
and which should be regulated, should be managed, 
locally, and therefore regulated locally . That is by the 
municipalities and by the States.” (Emphasis added; 
House Committee Hearings, p. 180.) 

Moreover, Commissioner Splawn stated in detail the ele¬ 
ments of regulation which he deemed best suited to local 
control in order to reach the abuses giving rise to the legis¬ 
lation : 

“You understand, as the Federal Trade Commission 
pointed out, to try to reach all of those abuses, you will 
have about 32 different bills or different sorts of ap¬ 
proach and your constituents will be asking you to go 
into the regulation of the abuses, whereas with local 
regulation of operations and the elimination of holding 
companies the abuses would disappear. 7 believe that 
the regulation of the rales and the issuance of securi¬ 
ties and policing of the accounts and fixing of valua- 


14 In the detailed Splawn Report the following characterization 
was made of the electric power industry, in the final report and 
letter of submittal of Dr. Splawn: 

“By existing means power can be transmitted economically 
for limited distances. Most power that is consumed is 
generated within 300 miles of the place of its consumption. 
The regulation of the price at which electric power should be 
sold to users is largely a problem for State governments. Inso¬ 
far as it is an interstate problem, it could be cared for through 
compacts between the States concerned. In the absence of 
such compacts, a Federal commission should exercise a control 
over the sale of power transmitted across State lines to local 
distributing companies. The greatest concern of the Federal 
Government should be to prevent the organization on a national 
scale through use of holding companies of a business which 
by its very nature is most economically conducted as a local 
enterprise. The development of power companies should be 
local or, at most, regional.’’ (Emphasis added.) H.R. Rep. 
No. 827, Part 2, 73rd Cong., 2d Sess. p. vi (1934). 
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tions of these properties should he hy the States and 
by the municipalities , because their activities are local.'’ 
(Emphasis supplied.) House Committee Hearings, pp. 
180-181. 

In further testimony by Dr. Splawn, he sharply dis¬ 
tinguished the railroad industry (of which activities “90 
percent or more, are interstate. ”) 15 from the electric utility 
industry which was, as he said, “about 83 percent” intra¬ 
state. 16 He further stated that there was no necessity to 
provide, as in writing the Shreveport doctrine into the 
Interstate Commerce Act, that “orders of state authorities” 
be set aside as imposing a burden on interstate commerce. 
“In the power business you have no such problem”. 17 

This distinction was also clearly stated by Commissioner 
Seavey in his testimony on behalf of the Federal Power 
Commission. He stated that the principal reason 44 there is 
no need of a Shreveport provision in this bill as there is in 
the Interstate Commerce Act, is that the nature of the 
utility service is entirely different”. 18 It started, he said, 
with “purely local service” and it is still “primarily a local 
service”. Moreover, the property of electric utilities 44 can 
be very clearly separated into the component parts of the 
different operations”. This is not possible, he said, as to 
railroads. 19 

At every opportunity in which legislative intent was ex¬ 
pressed, it was carefully stated by spokesmen for the 
Federal Power Commission and proponents of the bill that 
there was no purpose on the part of the Federal Commis¬ 
sion to draw unto itself 4 4 any regulatory function whatever 
that is now administered by the States or that can be law- 


15 House Committee Hearings, p. 183. 

18 Id., p. 184. 

17 Id., p. 183. 

™Id., p. 399. 

19 Ibid. 
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fully administered by the States.” So stated Hon. Frank 
R. McNinch, Chairman of the Federal Water Power Com¬ 
mission in an address to the N. A. R. U. C. in November, 
1934. 20 

Senator Wheeler made the following statements: 

“The holding-company legislation is not an exercise 
of political power for the purpose of augmenting the 
economic power of organized industry. * # * It is 
a necessary exercise of political power on a national 
scale to meet the strength and challenge of the organi¬ 
zation of economic power on a national scale. But it is 
an exercise of national political power to decentralize 
economic power, and if it succeeds in that end we may 
ultimately he able to leave complete regulation of the 
regional economic units it creates to regional and local 
regulation .” (Emphasis added.) 79 Cong. Rec. 8399- 
8400 (May 29, 1935.) 

Senator Shipstead, with respect to the bill, said: 

“ • * * but I desire to say to the Senator from New 
Jersey [Mr. Barbour] that the thought of the commit¬ 
tee was not to interfere within a State, but to leave all 
utilities within a State to be regulated by a State com¬ 
mission.” (79 Cong. Rec. 8395 (1935).) 


20 Note his comment in fuller detail as follows: 

“But mark you this, gentlemen . there is no purpose in mind, 
and there will be none, on the part of the Federal Commission, to 
draw unto itself any regulatory function whatever that is now 
administered by the States or that can be lawfully administered by 
the States. The present laws are inadequate and there will be no 
real regulation of holding companies until there is first set up the 
necessary legal machinery by which we may compel them to 
produce their records and books, and reveal all the facts pertaining 
to their relationship and dealings with the operating companies. 
When, by authority of law, that information is disclosed, it should 
be made available for the use of all who are concerned, either State 
or Federal Commission” (Emphasis added.) House Committee 
Hearings, p. 1610. 
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The Majority Report of the Senate Committee on Foreign 
and Interstate Commerce makes the following observations 
regarding every encroachment, which would necessarily in¬ 
clude the accounting provisions of the proposed bill: 

“As has been stated, the Committee has liberalized 
title II of the original bill and endeavored to remove 
all possible grounds for the charge that it imposes 
harsh or burdensome restrictions upon the electric in¬ 
dustry. The revision has also removed every encroach¬ 
ment upon the authority of the States. The revised 
bill would impose Federal regulation only over those 
matters which cannot effectively be controlled by the 
States. The limitation on the Federal Power Commis¬ 
sion’s jurisdiction in this regard has been inserted in 
each section in an effort to prevent the expansion of 
Federal authority over State matters.” (Emphasis 
added) (Sen. Rep. No. 621, 74th Cong., 1st Sess. 18 
(1935).) 

Legislative materials reflecting the intent of Congress 
in enacting Part II of the Public Utility Holding Company 
Act of 1935 (of which Section 301(a) was a part) makes cer¬ 
tain, first, that Congress regarded the activities and opera¬ 
tions of public utility operating companies as being pri¬ 
marily of local regulatory concern and, second, that Con¬ 
gress intended the powers granted to the Federal Com¬ 
mission to complement but not supersede regulatory pow¬ 
ers of the States. These two propositions are conclusively 
established by abundant statements in hearings, Commit¬ 
tee Reports and debates on the floors of Congress. It is 
further established that this intent extended specifically 
to preservation of accounting control necessary or 
appropriate to the performance of state functions. 
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B. The Legislative Materials Do Not Show An Intent 
of Congress To Confer u/pon the Federal Commission 
Overriding Accounting Control Bui Emphasize Reasons 
Why Congress Intended by Its Revisions of Section 301(a) 
to Reserve to the States Accounting Jurisdiction Necessary 
to Performance of State Regulatory Responsibilities. 

Title II of the original bill, H. R. 5423, and its com¬ 
panion, S. 1725, was prepared by the Federal Power Com¬ 
mission and as its Solicitor, Mr. Dozier DeVane participated 
in this preparation (Senate Hearings, p. 223). He was 
asked to state the general objectives sought by the bill, and 
said nothing of an attempt to supersede state accounting 
power: 

“Mr. DeVane: One objective is to complement State 
regulation of rates. The second objective is regional 
coordination and the bringing of these properties to¬ 
gether in systems in those regions. Those are the two 
main objectives of this bill. y y House Committee Hear¬ 
ings, p. 549. 

The Federal Commission states (F. P. C. Brief, p. 29) 
that Mr. DeVane described for the Senate Committee “the 
‘bad’ accounting situation which he had described for the 
House Committee Hearings (House Hearings, p. 2170).” 
Search of these references discloses no statement by Mr. 
DeVane that there was a “bad” accounting situation. His 
testimony was to the effect that even though many states 
had a uniform classification of accounts “there is no uni¬ 
form body of accounting information available with refer¬ 
ence to this industry.” (Emphasis added; House Hearings, 
p. 2170.) 

Mr. DeVane recognized that there might be differing 
standards of valuation between federal and state govern¬ 
ments and characterized the federal provision as calling 
for “a body of information”. No mention, thus, was 
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made—as might be expected if the Federal Commission’s 
contentions were correct—that federal valuations would 
be set up on the Company’s books, but rather that there 
would be collected “a body of information”: 

“Mr. Lea. If you divide the power to determine the 
value of the property between the Federal and State 
governments, would you not have, possibly, different 
standards of evaluation? 

“Mr. DeVane. Where the power is divided, you 
may have different standards of valuation. That is 
correct, sir, but what we provide here is a body of infor¬ 
mation , of facts, and the cost of property is a fact, and 
that information will be collected for use- 

“Mr. Merritt. Is the prudence of an investment a 
fact? 

“Mr. DeVane. I think so, yes sir.” (Emphasis 
added; House Committee Hearings, p. 505.) 

The all-inclusive language of Section 301(a) of Title II 
(which as originally introduced gave federal control over 
“any and all accounts”) was changed during Senate Com¬ 
mittee considerations. The proposed amendments to Sec¬ 
tion 301(a) of Mr. Benton were accepted for the most part 
by the Committee, including the proviso and the “neces¬ 
sary or appropriate” clauses. In describing the changes 
made to each section by the Senate Committee the report 
stated that federal jurisdiction had been limited in each 
section. 21 

Mr. DeVane was apparently not overly concerned with the 
limitation in accounting jurisdiction added by the Senate 
Committee to Section 301(a). For, a few months after 
his accounting testimony referred to in the Federal Com¬ 
mission’s Brief (pp. 27-28), Senator WLeeler reported on 
the floor of the Senate on June 7,1935, that he and Senator 
Bailey had worked out in the Bailey Amendment “satis¬ 
factory language” with Mr. DeVane, for a new section 


21 Supra, p. 22. 
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which became Section 316(b) of the Senate bill, reserving 
the rights of intrastate commerce (79 Cong. Bee. 8859). 
This amendment provided, among other things, that if a 
person were, as to the method of keeping accounts, sub¬ 
ject to state law, nothing in the Act would either exempt such 
person from such state law or impair the power or right of 
states or state commissions. 

It may also be noted that before the bills were sent to 
Congress, the Federal Power Commission in a letter to 
Senator Wheeler indicated no disapproval of the Bailey 
Amendment which it characterized as “substantially” dif¬ 
ferent from the Woodrum Amendment which it disap¬ 
proved. (79 Cong. Bee. 10839 (June 9,1935).) 

Thus, although Mr. DeVane originally sought Federal 
control over “any and all accounts”, after both Committees 
had reported bills limiting accounting authority “as nec¬ 
essary or appropriate” and with the proviso clause, he sub¬ 
sequently cooperated in the drafting of the Bailey Amend¬ 
ment, which prevented federal impairment of state 
accounting authority, and which the Federal Power Com¬ 
mission itself did not state to be objectionable. 

The intended effect of the restrictive language and the 
proviso clause added by the Senate Committee on Mr. Ben¬ 
ton’s proposal has been misinterpreted by the Federal 
Commission as “showing he intended no curtailment of the 
Federal Commission’s accounting powers.” (F.P.C. Brief, 
pp. 26,31.) The Federal Commission has correctly referred 
(F.P.C. Brief, pp. 25-26) to the construction by the National 
Association of Bailroad & Utilities Commissioners of Sec¬ 
tion 301(a) as originally drawn and has quoted in part the 
following explanation by Mr. Benton of the proposed 
amendments: 

“We also ask to have section 301 amended; as it 
stands that would forbid public utilities to keep any 
accounts except those prescribed by the Federal Com- 
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mission. We seek to have that modified so that it will 
not prevent them from keeping such accounts as the 
State commissions may require for State commission 
purposes.” House Committee Hearings, p. 1689. 

The Federal Power Commission, however, is in error in 
seeking to imply that Mr. Benton’s comments in relation to 
Title I can be so applied as to indicate a supposed intention 
to leave federal accounting authority in Title II as orig¬ 
inally drafted. 

Mr. Benton in his Senate Committee testimony on April 
29. 1935, stated as the intention of the National Association 
of Railroad & Utilities Commissioners that federal regula¬ 
tion should go no further than is necessary to protect the 
public interest in the field which is beyond state regulation 
and that the amendments proposed to Title II were designed 
to limit federal jurisdiction . 

“While the State commissions favor Federal regu¬ 
lation of the wholesale transactions of electric utilities, 
they urge that the legislation should go no further tha/n 
is necessary to protect the public interest in this field 
which is beyond the reach of State regulation. 

“The amendments which we have presented to Title 
II accordingly are designed to limit the jurisdiction to 
be conferred by Congress upon the regulating Federal 
commission to the regulation of wholesale transactions 
where electric energy is purchased at wholesale for 
ultimate resale to the consuming public.” (Emphasis 
added; Senate Committee Hearings, p. 760.) 

That the amendments to Title II were intended as juris- 
dictionally limiting not only by Mr. Benton as proposer on 
behalf of the National Association of Railroad & Utilities 
Commissioners, but also by the Senate Committees is indi¬ 
cated by the report of the Senate Committee. 22 

What then is the significance of the comment of Mr. Ben- 


22 See supra, p. 22. 
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ton quoted in the Federal Brief, p. 26, upon which the 
Federal Power Commission relies so strongly? 

Mr. Benton was of course speaking of Title I and his 
comments were related not to an explanation of the effect 
of the proviso clause upon Section 301(a), but upon the ac¬ 
counting sections of Title I, Sections 15 and 20. Senator 
Wheeler had quoted directly from Section 20 as originally 
drafted, as follows: 

“In the case of the accounts of any company whose 
methods of accounting are prescribed under the provi¬ 
sions of any law of the United States or of any State, 
the rules and regulations of the Commission in respect 
of accounts shall not be inconsistent with the require¬ 
ments imposed by such law or any rule or regulation 
thereunder; but this provision shall not prevent the 
Commission from imposing such additional require¬ 
ments regarding reports or accounts as it may deem 
necessary or appropriate in the public interest or for 
the protection of investors or consumers.” Senate 
Committee Hearings, p. 784. 

This section required federal accounting regulation to be 
not inconsistent with state law but permitted the federal 
commission to require additional information. Mr. Ben¬ 
ton’s comments quoted in the Federal Brief, p. 26, fol¬ 
lowed immediately thereafter and related to the subject 
under direct discussion, i.e., the accounting authority set 
forth in Title I. 

Thus, he stated that “we are not asking that any part of 
the authority which the bill as it stands would give be 
stricken out.” The bill as it stood provided that federal 
accounting regulation was to be not inconsistent with 
requirements of state law—Mr. Benton did not seek to have 
that authority, keyed as it was to state requirements, 
stricken out. 

The bill, as it stood, as quoted by Senator Wheeler, and to 
which Mr. Benton was addressing himself, permitted the 
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federal commission to require additional information. Com 
sistent with his efforts to preserve state authority, Mr. 
Benton asked that the states also have the power of securing 
additional information. 23 

That the implications sought to be raised by the Federal 
Power Commission from Mr. Benton’s comments upon 
Title I are not even applicable to Title I (much less to Title 
II) is undeniably clear from the fact that Mr. Benton had 

also proposed to Title I the following amendment: 

| 

“(f) Nothing contained in this title shall be deemed 
in any way to affect or to minimize the regulation and 
control over public-utility companies by the respective 
State commissions; and whenever, by the laws of any 
State, the State commission is given control over the 
issuance of securities by, or other transactions of, 
public-utility companies, the jurisdiction of such State 
commission shall be exclusive as to any matters over 
which it has jurisdiction.” Senate Committee Hear¬ 
ings, p. 747. 

In speaking of amendments to Title III of the original 
bill (the proposed Natural Gas Act, subsequently elimi¬ 
nated), containing the same accounting section and the 
same amendments as that proposed for the Federal Power 
Act, Mr. Benton described them as designed to “insure 
against any breaking down of the powers which the states 
now exercise, and to keep informed as to local business 
through accounting requirements, and to regulate local 
services and the rates charged therefor.” (Emphasis 
added; House Committee Hearings, p. 1634.) 

Mr. Benton had described in some detail the steps by 

23 Thus, although the power over the “basic, corporate accounts” 
may be divided between federal and state commissions, each com¬ 
mission may secure, as to elements of a company’s business not 
subject to regulation, additional information. This is consistent 
with I.C.C. v. Goodrich Transit Co., 224 U.S. 194, 56 L. Ed. 729 
(1912). 
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which the Interstate Commerce Act gradually obliterated 
state regulation (House Committee Hearings pp. 1630-1634) 
and continued as follows: 

“With respect to the request of State authorities for 
the preservation of State powers: Having seen all 
except the mere color of State power in the railroad 
field obliterated, and State shippers and State officials 
compelled to come to Washington and submit them¬ 
selves to the necessarily slow and expensive and some¬ 
times altogether unsatisfactory, processes of regula¬ 
tion by Federal bureaus, for the protection of intrastate 
business, the State commissions have not failed to ask 
Congress to protect the States against the possibility of 
any similar destruction of their powers as to other 
utilities.’’ (House Committee Hearings, p. 1634.) 

There can be no doubt that as to the amendments pro¬ 
posed by Mr. Benton for Title H, it was intended to sepa¬ 
rate federal and state power and to preserve state account¬ 
ing power as needed for state commission purposes. Note 
for example Mr. Benton’s clearly stated purpose in his 
carefully-worded introductory remarks before the House 
Committee: 

“Accordingly they have sought in the amendments 
offered to titles II and IH of this bill to separate the 
field within which the Federal regulatory commissions 
may exercise their jurisdiction from that which is re¬ 
served to the States and to make that separation so 
clear and explicit throughout the bill that there may 
be no opportunity for judicial construction to make 
shipwreck of the legislative purpose.” House Com¬ 
mittee Hearings, p. 1624. 

That the amendments proposed by Mr. Benton were 
in fact intended to preserve state accounting power as 
necessary for state purposes is further indicated by Mr. 
Benton himself in a 1945 Law Review article discussing 
the Federal Power Commission’s accounting jurisdiction. 
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In speaking of the proviso clause, Mr. Benton commented 
as follows: 

“These provisions make explicit the intent of Con¬ 
gress that state agencies may require accounts to be 
kept which shall accord with the directions of such 
agencies. This intent has been recognized by the 
courts. It is accordingly plain that this power of the 
Commission to regulate accounts in no way limits the 
jurisdiction of state agencies to require such accounts 
to be kept as they may deem necessary for their pur¬ 
poses.” (Emphasis added; footnote omitted; Benton, 
Jurisdiction of F.P.C. and State Agencies in Regulat¬ 
ing Electric Power and Natural Gas Industries, 14 Geo. 
Wash. L. Rev. 53, 73 (1945). 

Mr. Benton indeed in this same article commented on the 
very problem with which this court is here presented—dif¬ 
ferent state and federal findings as to items to be carried 
into plant accounts. Mr. Benton’s comment upon such a 
possibility was as follows: 

“While this is not a desirable situation, it is not 
particularly burdensome; and the possibility of its 
occurrence cannot be avoided unless Congress uses its 
paramount power to impose the federal findings upon 
the states. This would be an interference unth state 
regulation not warranted by (my resulting good” 
(Emphasis added; id. at 74.) 

At page 30 of its principal brief the state commission 
called attention to the testimony of Wendell Willkie di¬ 
rected to the specific issue of usurpation by the Federal 
Commission of the power of the state commissions. At 
page 29 of its brief the Federal Commission refers to the 
testimony of Mr. DeVane before the Senate committee that 
if selection had to be made between provisions of the bill 
conferring jurisdiction upon the Federal Commission over 
rates and the other provisions, then it would be in the pub¬ 
lic interest to drop the rates and retain the other provisions. 
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The Federal Commission then dismisses the State Com¬ 
mission’s discussion of Mr. Wendell Willkie’s testimony 
by the following statement at page 29: 

“This testimony is a sufficient answer to the State 
Commission’s reliance upon a statement by Mr. Wen¬ 
dell Willkie in testifying on the bill to the effect that 
accounting is merely ancillary to rate regulation and 
should remain in the states (State Br. 30).” 

The question in connection with the intent of Congress 
which must be here determined is not that stated by Mr. 
'DeVane. The excerpt of Mr. DeVane’s testimony relied 
upon by the Federal Commission assumes that the account¬ 
ing jurisdiction for which the Federal Commission here 
contends could be conferred upon the Federal Commission 
without interference with the State Commission’s control 
over matters which Congress intended to be reserved to 
the states. Mr. Willkie specifically recognized that ac¬ 
counting for operating companies is but an aid to the exer¬ 
cise of regulatory power and that delegation of paramount 
accounting authority to the Federal Commission would 
result in the usurpation by the Federal Commission of the 
substantive regulatory power of the states. This is the 
precise issue in this proceeding and on it Willkie recom¬ 
mended to Congress that paramount accounting authority 
in regard to such local matters as rates should be reserved 
to the states. Willkie’s testimony is, unlike that of DeVane 
and a substantial portion of the other testimony used in its 
brief by the Federal Commission, directly pertinent to the 
specific issue here involved. 

At page 27 of its brief the Federal Commission quotes 
the testimony of Mr. DeVane that the bill as drafted by 
counsel and aides of the Federal Commission and as origi¬ 
nally introduced did not prohibit utilities from keeping 
such subsidiary accounting information as the states might 
desire beyond that required by the Federal Power Commis- 




32 


sion. If this is correct and if Congress wished that the 
states should have the authority to require merely memo¬ 
randa accounts, then there was no need whatsoever for 
Congress to revise Section 301(a). However, when Con¬ 
gress finally passed this statute it had in fact substantially 
modified the first part of Section 301(a) and added the 
proviso clause. Since the bill as introduced permitted 
memoranda accounting for the states, there would have 
been no necessity for Congress to have changed Section 
301(a) if its intention had been to relegate the state com¬ 
missions to subsidiary accounts. Significantly, the report 
of the Senate accompanying the bill enacted by the Senate 
described Title II, which contains Section 301(a) as re¬ 
vised, as imposing federal regulation “only over those 
matters which cannot effectively be controlled by the 
states.” Also, significantly, the important matters of regu¬ 
lation of rates and the control of securities, to which ac¬ 
counting is merely a means to an end, were expressly re¬ 
served to the states. 

In view of the abundant recitals in the legislative ma¬ 
terials, there can be no question but that the intent of Con¬ 
gress was to reserve to the states all matters subject to 
regulation by the states, including appropriate accounting 
control. In the absence of explicit language conferring 
paramount accounting authority upon the Federal Com¬ 
mission and in view of specific language added to and de¬ 
leted from the Section as originally introduced, it is im¬ 
possible to attribute an intent to Congress in Section 301(a) 
of the Act to confer upon the Federal Commission over¬ 
riding accounting jurisdiction. The Federal Commission 
fails in its discussion of the legislative materials to show 
any such intent on the part of Congress in Section 301(a). 
To the contrary, the legislative materials abundantly sup¬ 
port the construction of the State Commission. 
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C. Neither in Section 301(a) or Elsewhere in the Act 
Does There Appear the Explicit and Affirmative Language 
Necessary to Support the Overriding Accounting Jurisdic¬ 
tion Claimed by the Federal Commission. 

Wherever Congress has intended that the accounting 
authority of a federal agency should be paramount it has 
so stated in clear, unambiguous and direct terms. The 
Federal Commission nowhere in its brief refutes this argu¬ 
ment. Thus, it has no explanation of the fact Congress 
omitted from Section 301(a) and the entire Federal Power 
Act language similar to that it used in Section 220(g) of 
the Act of 1934 creating the Federal Communications Com¬ 
mission and in the Civil Aeronautics Act of 1938. In 
both of these statutes, one passed before and one after 
Section 301(a) of the Federal Power Act, Congress used 
express language to provide that the Federal Commission 
should have overriding and paramount accounting author¬ 
ity (State Brief, pp. 37-39). 

That the Federal Commission is undertaking to read into 
Section 301(a) authority which is not there and the weak¬ 
ness of the Federal Commission’s case can be well illus¬ 
trated by reference to the language it uses in characteriz¬ 
ing the Federal order which is here under review. At 
page 2 of its brief the Federal Commission states, regarding 
such order: 

“• * • it permits any subsidiary or additional 

accounts to be kept (pursuant to state commission re¬ 
quirements or otherwise) which do not impair the 
integrity of the accounts kept in compliance with the 
Federal Commission’s requirements.” (Emphasis sup¬ 
plied.) 

The italicized words are strikingly similar to the lan¬ 
guage used by Congress in the Civil Aeronautics Act of 
1938 when it intended the federal agency to have paramount 
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accounting authority over air carriers. This provision 
reads: 

“ • * • it shall be unlawful for air carriers to 

keep any accounts, records, or memoranda other than 
those prescribed or approved by the Board: Provided, 
That any air carrier may keep additional accounts, 
records, or memoranda if they do not impair the integ¬ 
rity of the accounts, records, or memoranda prescribed 
or approved by the Board and do not constitute an 
undue financial burden on such air carrier. ” (49 U.S.C. 
sec. 487(d) (1940).) (Emphasis supplied.) 

The significant point is that no language similar to the ital¬ 
icized words in the above quotation from the Federal Com¬ 
mission brief appears anywhere in the Federal Power Act. 
Such language is wholly a creation of the Federal Commis¬ 
sion. 

To overcome the absence of an explicit and affirmative 
grant of overriding accounting powder, the Federal Commis¬ 
sion directs attention, first, to the last sentence of Section 
301(a) conferring upon the Federal Commission power 
to “ suspend a charge or credit pending furnishing of satis¬ 
factory proof and support thereof.” 

The State Commission concedes that the Federal Com¬ 
mission has the paramount and overriding power to dictate 
adjustments relating to licensed projects (JA V. IV, p. 
1861). The State does not contend that with reference to 
accounts such as these and others which are peculiarly 
within the competence and scope of federal regulation that 
Congress did not intend for the federal jurisdiction to be 
paramount, including the right of suspension of charges or 
credits to such accounts. 

The Federal brief states that the purpose of authorizing 
the Federal Commission to suspend such accounts was “for 
the purpose of providing an accurate record of financial 
condition to which all persons could look” (F.P.C. Brief, 
p. 42). That Congress intended the suspension power ac- 
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corded the Federal Commission to apply only to those ac¬ 
counts necessary and appropriate to the express regula¬ 
tory duties of the Federal Commission, is apparent from 
the very statement of the purpose of such suspension au¬ 
thority. If Congress had extended the suspension power 
to all accounts including those affecting matters exclusively 
the subject of state control, the requirement would have 
resulted in defeating the very purpose which the Federal 
Commission states is the reason for Congress’ having in¬ 
cluded the suspension power, namely, providing an accu¬ 
rate record of financial condition upon which persons may 
look with assurance for determining the Company’s true 
capital structure, its earning base, and its earnings. 

Furthermore, the express language used in the Act makes 
it clear that Congress intended the suspension power to ex¬ 
tend only to accounts within the jurisdiction of the Federal 
Commission. The complete sentence from which the Fed¬ 
eral Commission quotes a part is: 

“The burden of proof to justify every accounting 
entry questioned by the Commission shall be on the per¬ 
son making, authorizing, or requiring such entry, and 
the Commission may suspend a charge or credit pend¬ 
ing submission of satisfactory proof in support there¬ 
of.” 

The suspension power conferred is in relation to “entries 
questioned by the Federal Commission” and it is apparent 
that the Federal Commission can question only entries 
in accounts over which it has control. Whether this control 
extends to all fundamental accounts depends upon the in¬ 
tent of Congress in the first sentence of Section 301(a) and 
this is the question presented by this case. Obviously, 
therefore, the Federal Commission’s claim that the suspen¬ 
sion power constitutes an explicit provision to support its 
claimed overriding accounting control (F.P.C. Brief, p. 
43) is untenable. 
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At page 42 the Federal Commission refers to the require¬ 
ment in Section 301(a) of notice and opportunity to be 
heard before the Federal Commission may determine the 
accounting disposition of particular outlays and receipts. 
It states that if the accounts so referred to were not the 
basic, corporate accounts, entries therein would not be ad¬ 
judicative of rights and the statutory safeguard of notice 
and hearing would have been unnecessary. The difficulty 
with this argument is that it is based upon the assumption 
that exercise by the Federal Commission of the power to 
determine the disposition of particular outlays and receipts 
in the basic, corporate accounts having to do with such 
matters as the valuation of licensed projects and others 
peculiarly within the federal jurisdiction would not be ad¬ 
judicative of rights. This is patently not true and it is in 
connection with the exercise of this jurisdiction that Con¬ 
gress included the prerequisite that before exercising such 
jurisdiction the Federal Commission afford notice and op¬ 
portunity for hearing. 

The third specific provision relied upon by the Federal 
Commission is the last sentence of Section 302(a) which 
confers upon the Federal Commission power to require 
licensees and public utilities to carry a proper and adequate 
depreciation account. 24 

The State Commission submits that Section 302(a) in 
fact supports its position for the reason that had Congress 
intended in Section 301(a) to confer the overriding and 
supreme accounting control for which the Federal Commis¬ 
sion here contends, express authority granted in Section 

24 The provision reads: 

“The licensees and public utilities subject to the jurisdiction 
of the Commission shall not charge to operating expenses any 
depreciation charges on classes of property other than those 
prescribed by the Commission, or charge with respect to any 
class of property a percentage of depreciation other than that 
prescribed therefor by the Commission.” 
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302(a) in regard to depreciation would have been unneces¬ 
sary. This is true because pursuant to the authority which 
the Federal Commission claims under Section 301(a) it 
could have accomplished everything it is authorized to do 
under Section 302(a) in regard to depreciation accounting. 

The Federal Commission at page 42 of the brief argues 
that the power reserved to the states by the last sentence 
of Section 302(a) in connection with depreciation limits the 
state commissions to determining “allowances” and not 
“charges” (F.P.C. Brief, p. 42). According to the Fed¬ 
eral brief, this limitation was inserted so as not to permit 
state commission interference with federal control over 
basic, corporate accounts (F.P.C. Brief, p. 42). As the 
Federal Commission states, the terminology resulted from 
a word change by Congress and (if the Federal Commission 
interpretation of state limitation is accepted) constitutes 
an example of the detailed care on the part of the Congres¬ 
sional draftsmen to make perfectly certain that the Federal 
Commission ’s control over depreciation remain paramount. 

Examination of the proviso clause in Section 301(a) re¬ 
veals the exercise of no such care for the purpose of mak¬ 
ing certain that the proviso clause should not be construed 
as impairing the alleged paramount accounting control of 
the Federal Commission over basic, corporate accounts. 
On the contrary, the proviso clause of Section 301(a) pro¬ 
vides unequivocally that nothing in the Act should relieve 
“any public utility” from keeping “any accounts” as a 
state or a state commission may require. That there are 
no limitations in the proviso clause of Section 301(a) can 
be explained only by the fact that Congress did not regard 
the first part of Section 301(a) or the Section as a whole 
as conferring upon the Federal Commission overriding ac¬ 
counting jurisdiction. If it had been the intention of Con¬ 
gress to provide overriding federal accounting control in 
Section 301(a), it would have expressly so indicated in 
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the proviso of Section 301(a) as it did in the portion of 
Section 302(a) which preserved to the states carefully 
limited jurisdiction in regard to depreciation. 

Finally, the Federal Commission relies upon subsection 
302(b) which requires the Federal Commission to notify 
each state commission before prescribing rules and require¬ 
ments under Sections 301 or 302 and to give each state 
commission reasonable opportunity to present its views. 
Contrary to the contention of the Federal Commission, this 
subsection is more reasonably subject to the interpretation 
that it reflects an intent of Congress to create a dual sys¬ 
tem of accounting regulation and that in the furtherance 
of such a system it believed the Federal Commission should 
be required to receive and consider the views of the states 
even in regard to the portion of the basic, corporate accounts 
over which the Federal Commission would have the para¬ 
mount control. That this is so is indicated by Section 209 
w'hich deals specifically -with matters arising in the course 
of administration in which states may be affected. This 
section clearly indicates in subsection (b) that public 
utilities may be subjected to regulation as to accounts both 
by state commissions and the Federal Commission. 

It is upon the four provisions discussed above that the 
Federal Commission relies (F. P. C. Brief, p. 43) to over¬ 
come the established legal principle that express and ex¬ 
plicit statutory language is required to confer upon the 
federal government authority theretofore reserved to and 
exercised by the states (Connecticut Light & Power Co. 
v. F. P. C. y 324 U. S. 515, 532 (1945), Kirschbaium v. Wall¬ 
ing, 316 U. S. 517, 521, 86 L. Ed. 1638, 1646 (1942)). The 
Federal Commission cannot support its claim to overriding 
power in regard to the Company’s basic corporate accounts 
for the reason that it cannot show any express and explicit 
language in the Act granting such power to it. Contrary 




39 


to the contention of the Federal Commission the four provi¬ 
sions of the Act which it discusses not only fail to supply 
the explicit and affirmative grant it claims but, as indicated, 
strengthens the position of the State Commission. 

V. Accounting Is a Means to an End, Not an End of and 
in Itself as the Federal Commission Contends 

The Federal Commission contends that Congress intended 
in Section 301(a) to confer upon it accounting authority 
not merely as an aid to the administration of regulatory 
duties delegated by other sections of the Act but as a means 
of regulation in and of itself (F. P. C. Brief, pp. 18 et seq.). 

In reference to this contention, Chairman Smith of the 
Federal Power Commission in his separate opinion con¬ 
curring in the decision of the Federal Commission accom¬ 
panying the order here under review, stated that he did 
not believe Congress intended to establish uniform account¬ 
ing control in the 1935 legislation and if that had been the 
purpose ‘‘the way was open for a clear and complete oc¬ 
cupancy of the field of federal regulatory jurisdiction.” 
(JA V. I, p. 297) 

That accounting is a means to an end and not an end 
in itself is well settled by the fact that a given system of 
accounts designed to serve one purpose may not necessarily 
serve another. Thus, the accounting rules of the Bureau 
of Internal Revenue are designed to serve the purpose of 
uniform tax reporting but do not by virtue of that fact 
become the basic, corporate books of the company upon 
which the company shall base its financial statements, offer 
securities to the investment community and the public, and 
advise the public generally regarding its financial affairs. 
Similarly, as held by the Supreme Court of the United 
States, rules of accounting enforced upon a carrier by the 
Interstate Commerce Commission are not binding upon 
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the Bureau of Internal Revenue for the purpose of deter¬ 
mining the tax liability of the carrier under the Revenue 
Acts ( Old Colony Railroad Co. v. Commissioner of Internal 
Revenue, 284 U. S. 552, 79 L. Ed. 484 (1932)). That ac¬ 
counting is merely a means to an end and not an end in 
itself was recognized by Mr. Smith, the principal account¬ 
ing witness for the Federal Commission, who testified that 
accounting principles merely interpret, record and report 
(JA V. Ill, p. 1428). The Supreme Court has recognized 
that accounting control conferred upon regulatory agencies 
is a means of obtaining information for purposes of per¬ 
forming duties of the agency which are otherwise within 
its jurisdiction. Interstate Commerce Commission v. Good¬ 
rich Transit Co., 224 U. S. 194, 211, 56 L. Ed. 729, 736, 32 
S. Ct. 436. 

It is apparent, therefore, that accounting control is by 
nature ancillary to the accomplishment of other regulatory 
duties. Accounting is primarily informative and is de¬ 
signed to interpret, record and report facts as a means to the 
accomplishment of varied ends. The Federal Commission, 
however, would reject the accepted principle that accounting 
is procedural 23 and would have the Court accept the propo¬ 
sition that Congress in Section 301(a) intended to confer 
upon the Federal Power Commission accounting control for 
and in itself and regardless of whether or not such control 
was necessary or appropriate to accomplish other objectives 
of the Federal Commission for the purposes of administer¬ 
ing the Act. 

The jurisdictional controversy in this case reflects funda¬ 
mentally different concepts of the nature of accounting gen¬ 
erally, and regulatory accounting in particular. The Fed- 

23 The portion of the Act containing the accounting provisions 
was entitled by Congress “Licensees and Public Utilities; Pro¬ 
cedural and Administrative Provisions.” 
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eral Commission presently conceives, and imputes a 1935 
intention to the Congress, that accounting rules and methods 
have characteristics of immutable truth and a supposed 
scientific inflexibility—amenable to establishment for all 
purposes by a federal agency with only “complementary” 
and limited powers. The State Commission believes, on 
the other hand, that accounting is a means to an end and 
must be related to the actualities so that the theory followed, 
although one with which the Federal Commission may not 
agree, is the one that reflects the real facts of the business. 
The Federal Commission seeks to transpose this case into a 
mere accounting order and has asserted that testimony of 
its accountants justifies a write-off of intangibles irrespec¬ 
tive of continuing value. 

The legislative history does not in any way indicate that 
Congress deemed accounting to have reached such maturity 
that a single agency with only limited regulatory functions 
was competent enough or wise enough to promulgate ac¬ 
counting methods which would be uniformly adaptable to all 
purposes of accounting. To the contrary, the Act is itself 
divided into substantive and procedural parts, with account¬ 
ing limited as an administrative or procedural aid. 

If, as the Federal Commission contends, it was the in¬ 
tention of Congress to provide a national uniform system of 
accounts for the entire industry by giving the Federal Power 
Commission overriding accounting authority, it is only rea¬ 
sonable that such an important purpose would have been 
stated in the portion of the 1935 Act which enumerated the 
purposes of the legislation. No such purpose is there stated. 
National uniform accounting control is not only not a speci¬ 
fied purpose of the Act but accounting jurisdiction is con¬ 
ferred by the express language of Section 301(a) upon the 
Federal Commission only to the extent “necessary or ap¬ 
propriate for purposes of administration of this Act.” 
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VI. Control Over All of the Fundamental Accounts of the 
Company Is Not Necessary or Appropriate to Ad¬ 
ministration by the Federal Commission of Its Ex¬ 
press Duties under the Act. 

At page 43, et seq., of its brief the Federal Commission 
contends that control over all of the basic, corporate ac¬ 
counts is necessary as an aid to express duties delegated to 
the Federal Commission in other sections of the Act. 

The principal purpose of Congress in Title II of the 1935 
legislation was to confer upon the Federal Commission 
authority to regulate the rates and charges of electric energy 
moving in interstate commerce (Jersey Central Power & 
Light Co. v. F. P. C. y 319 U. S. 61, 71-73,87 L. Ed. 1258,1268, 
1269 (1943)). In connection with this function Mr. Charles 
AY. Smith, the chief accounting witness of the Federal Power 
Commission, testified that basic, corporate accounts kept 
in accordance with the State’s orders involved in this case 
would make available adequate information for the regula¬ 
tion of the Company’s rates within the control of the Fed¬ 
eral Commision (JA V. Ill, pp. 1398-9). In view of Mr. 
Smith’s testimony, the Federal Commission’s brief is not 
now convincing when it argues that overriding accounting 
jurisdiction over all of the accounts of the Company is 
essential to the Federal Commission’s meeting of its re¬ 
sponsibility under the Federal Power Act. 

At page 44 of its brief the Federal Commission contends 
that the language of Section 301 (a) stating that federal 
control over accounts shall include accounts of “distribu¬ 
tion” and shall be a “system of accounts” shows that 
Congress intended no limitation and that the federal author¬ 
ity extends to all basic, corporate accounts. The obvious 
answer to this contention is that the “distribution” to which 
Congress referred is the distribution of electric energy mov¬ 
ing in interstate commerce, the primary subject of regula- 
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tory control Congress intended to confer upon the Federal 
Commission. 

Nor do the cases cited by the Federal Commission at 
pages 44 and 45 support the contention of the Federal Com¬ 
mission that its control over the basic, corporate books 
extends to all accounts and is “summary and unlimited” 
where, as here, the issue involves fundamental books of the 
company and abrogation of sovereign powers of a state. 
For example, the Federal Commission quotes only the 
phrase “summary and unlimited” from Alabama Power Co. 
v. F. P. C., 75 U. S. App. D. C. 315, 320; 128 F. 2d 280, 285- 
286; cert, denied 317 U. S. 652, and then contends that the 
position of the State Commission is in conflict with such a 
description of the Federal Commission’s accounting control. 
This Alabama case involved a controversy over the claimed 
costs of a licensed project, a field in which the State Com¬ 
mission concedes that the authority of the Federal Commis¬ 
sion is supreme. The full quotation from the decision of 
the Court in that case shows that the Court was not direct¬ 
ing attention to the matter of mutually exclusive basic, cor¬ 
porate accounts or to the issue of usurpation by the Federal 
Commission of substantive state powers. Furthermore, the 
full quotation contains language showing that the “sum¬ 
mary and unlimited powers” of the Federal Commission 
involved the “accounts of its licensees to the extent neces¬ 
sary to insure proper performance of its duties.” 26 This 

26 The full quotation from the case is as follows: 

“The language of the statute and the clearly stated powers 
and duties of the Commission leave no doubt that, while a 
division of authority between it and appropriate state agencies 
is contemplated, so far as concerns regulation, the Commission 
is vested with summary and unlimited powers over the accounts 
of its licensees to the extent necessary to insure proper perform¬ 
ance of its duties. If the State, in the proper performance of 
its duties, wishes to require the keeping of a separate set of 
books, no doubt it can do so.” Alabama Power Company v. 
F. P. C. } 75 U. S. App. D.C. 315, 320, 128 F. 2d 280, 285, 286. 
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phrase clearly shows that the court did not have in mind 
any of the basic accounts except those necessary to the 
Federal Power Commission for the purpose of conducting 
express duties conferred upon it by Congress. The State 
Commission does not contend that with respect to such 
accounts the authority of the Federal Commission is not 
“summary and unlimited”. 

The Federal Commission also cited Northwestern Electric 
v. F. P. C. y 125 F. 2d SS2, 886, (1942), to show that the control 
of the Federal Commission over the books is “unlimited” 
(F. P. C. Brief, p. 44). At page 50 the Federal Commission 
cited the Northwestern Electric Case before the Federal 
Power Commission" 7 implying that, like the present case, 
the Northwestern Electric situation involved circumstances 
where the Federal Commission was asserting accounting 
control despite the vehement protests of state commissions. 
This is not the case. In the Northwestern Electric situation 
the company had been directed by the Federal Commission 
to eliminate the amount of $3,500,000 by annual charges 
against earnings. At page 50 of its brief the Federal Com¬ 
mission states that the $3,500,000 was the subject of ‘ ‘ state 
commission order and state court decree which directed the 
recording and retention of the remaining $3,500,000 in 
Northwestern’s accounts.” Thus, the Federal Commission 
implies that despite action not only by the state commission, 

27 There are three separate cases involving the Northwestern 
Electric Company cited in the Federal Commission brief, as follows: 

Northwestern Electric Company, 2 F.P.C. 327, 36 PUR (N.S.) 
202 ; 

Northwestern Electric Company v. F. P. C., 125 F. 2d 882 
(CA. 9) (1942); 

Northwestern Electric Company v. F. P. C., 134 F. 2d 740 
(CA. 9) (1943). 

All involved the same basic facts and controversy and, as the 
Court stated in the 1943 case: “This is the second chapter of the 
story of a controversy between Northwestern Electric Company, 
petitioner, and the Federal Power Commission.” 
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but also by a court of the state, the Federal court in the 
Northwestern case upheld a Federal accounting directive 
diametrically opposed by the order of the state commission. 
The facts are that in the Northwestern case there was no 
controversy whatsoever between the state commissions 
(Oregon and Washington) and the Federal Commission and 
no findings of value affecting the states’ interest. There 
the company petitioned the Public Service Commissions of 
Oregon and Washington to reduce the par value of its capi¬ 
tal stock from $100 per share to $35 per share and the state 
commissions consented to such reduction. In orders 
approving the reduction the state commissions expressly 
rejected any finding that would suggest that in the opinion 
of the State Commission the $3,500,000 should remain a part 
of the rate base or should not be written off. As a result, 
it is understandable that the state commissions did not 
oppose but supported as amicus curiae the order of the 
Federal Power Commission in the Northwestern Electric 
Company case for the obvious reason that there was no issue 
in connection with which a controversy existed between 
them and the Federal Commission. The language of the 
brief of the Federal Commission at page 50 is, therefore, 
misleading. The Northwestern case is not precedent for 
the proposition that findings by a state commission, on the 
basis of which it includes investment as a part of a rate base, 
can be vacated accounting-wise by the Federal Commission. 

Nor is it precedent for the proposition that the accounting 
jurisdiction of the Federal Commission is “unlimited” 
and extends to all of the fundamental accounts of a pub¬ 
lic utility regardless of the opposition of a state com¬ 
mission and regardless of the effect that such extension 
will have upon the retention by the state commission of 
its control over local regulatory matters. 
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VII. The Precise and Specific Issue Presented by This 
Case Has Not Been Decided in Prior Decisions of 
the Courts. 

The unique nature of the issue in this case has been recog¬ 
nized by this Court in the following language: 

“This case is not like those in which the courts, includ¬ 
ing the Supreme Court, have permitted two commis¬ 
sions, each having authority in the premises, to require 
a utility company to keep different sets of accounts, 
one to accord with the requirements of one commission, 
and another to meet the requirements of the other 
commission [citing Alabama Power Co. v. Federal 
Power Comm., 75 U. S. App. D. C. 315,128 F. 2d. 280; 
II art ford Electric Light Co. v. Federal Power Comm., 
2 Cir., 131 F. 2d 953; Northwestern Electric Co. v. Fed¬ 
eral Power Comm., 321 U. S. 119,64 S. Ct. 451,88 L. Ed. 
596; Pacific Power & Light Co. v. Federal Power Comm., 
9 Cir., 141 F. 2d 602]. For those cases do not deal with 
a conflict between jurisdictions over the sole right to 
prescribe official accounting methods, and go no fur¬ 
ther than to point out the right of a second commis¬ 
sion to demand memorandum accounts to suit its pur¬ 
poses, which may differ from the accounts required by 
another commission which also has authority in the 
premises/* (Arkansas Power & Light Co. v. Federal 
Power Comm., 156 F. 2d 821, 822 (1946).) 

This case is unlike any heretofore decided by the Courts 
for the following reasons: 

1. It presents for the first time an irreconcilable con¬ 
flict between a State and Federal Commission over a 
public utility’s fundamental accounting records. 

2. No case has heretofore been presented where a 
state commission has, prior to the issuance of a re¬ 
classification order by the Federal Commission, con¬ 
ducted its own hearings and determined that expendi¬ 
tures by a predominantly intrastate company were 
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reasonable and necessary when made, that such ex¬ 
penditures were for assets resulting in benefits which 
the people of the state continue to enjoy, and that costs 
for such assets have not been recovered by investors 
but continue to represent existing values on the books 
of the company. 28 

3. No case has heretofore been presented where, 
after such findings, a state commission has conclusively 
established the value of assets by including them 
in a prudent investment rate base and provided earn¬ 
ings thereon. 29 

4. No case has heretofore been presented where ques¬ 
tions of value were so peculiarly and appropriately 
suited to proper determination by the local regulatory 
agency and where the values assigned by the state com¬ 
mission are so obviously the controlling actual values. 

5. There is no controversy here regarding the origi¬ 
nal cost of or other accounting entries and adjustments 


28 In a booklet entitled “Report on the Reclassification and 
Original Cost of Electric Plant of Public Utilities and Licensees”, 
released by the Federal Commission in 1950, it makes the following 
statement on Page 17: 

“In the issuance of the orders by this Commission directing 
or approving disposition of the excesses over original cost, it is 
gratifying to report that the various State regulatory com¬ 
missions either concurred in or raised no objections to all such 
orders except in two instances.” 

The two instances to which the Federal Commission refers are 
the present case and a case involving the Montana Power Company 
and the Montana Public Service Commission. So far as the 
Arkansas Public Service Commission is advised, the Montana 
Commission has not contested the jurisdiction of the Federal Com¬ 
mission in the courts. 

It is apparent, therefore, that this case is one of first impression 
from the standpoint of the presence of the State Commission aggres¬ 
sively defending its determination of the value of assets and its 
inclusion thereof in a prudent investment rate base. 

29 Mr. Smith, the chief accounting witness for the Federal Com¬ 
mission, himself, recognized this distinguishing feature of the case 
(JA V. Ill, p. 1427). 
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concerning the Company’s licensed plants and, there¬ 
fore, this case is not like those where the adjustment 
sought to be made by the Federal Commission involve 
claimed costs of a licensed project and where the li¬ 
censee has been held to have accepted the license subject 
to certain rights in the Federal Commission to deter¬ 
mine book value of such properties. 

At page 17 of its Brief, the Federal Commission states 
that the questions raised by this case are neither unique nor 
unsettled. Analysis of each of the cases cited by the Federal 
Commission in this connection reveals that one or more of 
the five factors present here were not before the Court in 
the cases relied upon by the Federal Commission. 30 


Conclusion 


It is submitted that: 

1) The Federal Commission does not have exclusive 
jurisdiction to prescribe the manner in which the Company 
shall keep its basic corporate accounts. 

2) The Federal Commission is not free to ignore determi¬ 
nations by the State Commission on the basis of which the 
State Commission included in the Company’s accounts 
amounts found by it to represent actual prudent investment 


30 Cases cited by the Federal Commission are as follows: North¬ 
western Electric Co. v. F. P. C., 321 U.S. 119, affirming 134 F. 2d 740 
(C.A. 9); Northwestern Electric Co. v. F. P. C., 125 F. 2d 882 
(CA. 9); Pacific Power & Light Co. v. F. P. C., 141 F. 2d 602 (C.A. 
9); Alabama Power Co. v. F. P. C., 75 U.S. App. D.C. 315, 128 F. 
2d 280, cert, denied 317 U.S. 652; Pennsylvania Power & Light Co. 
v. F. P. C., 139 F. 2d 445 (C.A. 3), cert, denied 321 U.S. 798; 
Northern States Power Co. v. F. P. C., 118 F. 2d 141 (CA. 7); 
Alabama Power Co. v. F. P. C., 134 F. 2d 602 (CA. 5); Jersey 
Central Co. v. F. P. C. y 319 U.S. 61, affirming 129 F. 2d 183 
(CA. 3); Hartford Electric Light Co. v. F. P. C., 131 F. 2d 953 
(C.A. 2), cert, denied 319 U.S. 741. 
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by the Company in assets used or useful in rendering service 
to the people of Arkansas. 

3) The order under review is unreasonable, arbitrary and, 
therefore, void. 

Respectfully submitted, 

Arkansas Public Service Commission, 
Ike Murry, 

Attorney General, 

State of Arkansas, 

State Capitol Building, 

Little Rock, Arkansas; 

Chas. C. Wine, 

State Capitol Building, 

Little Rock, Arkansas; 

H. Cecil Kilpatrick, 

Cecil A. Beasley, Jr., 

American Security Building, 

Washington, D. C., 
Attorneys for Petitioner. 
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IN THE 


Uaited States Court ol Appeals 

FOB THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10276 

Arkansas Power & Light Company and Mid dle South 
Utilities, Inc., Petitioners , 


v. 

Federal Power Commission, Respondent. 


No. 10278 

Arkansas Public Service Commission, Petitioner , 


v. 

Federal Power Commission, Respondent. 


PETITION FOR REHEARING. 


Com© now Arkansas Power & Light Company (“Ar¬ 
kansas Company”) and Middle South Utilities, Inc. (“Mid¬ 
dle South”), the Petitioners in the above-entitled cause 
No. 10276, in which judgment was entered by this Court 
on November 9, 1950, affirming the order of the Federal 
Power Commission reviewed in said cause, and file this, 
\ their Petition for Rehearing, and for grounds thereof, re- 
\ speotfully represent: 

V 

The Court’s holding that the “Federal Power Commis¬ 
sion’s authority over accounts of its licensees covers basic 
accounts and does not end where State authority begins’*- 
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(emphasis supplied) (a) misapprehends significant con¬ 
siderations which 'Petitioners attempted to present and (b) 
fails to provide the guidance to which Petitioners are en¬ 
titled. 

If the Federal Power Commission had confined itself 
to the accounts which the Arkansas Company must keep as 
a “licensee”, the direct conflict of Federal accounting au¬ 
thority with State accounting authority which this cause 
presents would not have arisen. Indeed, none of the ad¬ 
justments here involved pertains to licensed projects. The 
State has recognized the right of the Federal Commission 
to determine the costs of licensed projects which appear 
in the Arkansas Company’s basic accounts, since the Fed¬ 
eral Commission has specific authority to deal with such 
costs (Pet. Br. pp. 25-26; 37-39). But the accounts kept 
by the Arkansas Company as a “public utility” belong in 
a very different category. It is as to those accounts that 
the State Commission has made specific determinations of 
value, among them a determination that $6,210,240.04 
which the Federal Commission requires to be written off 
represents actual prudent investment for local service on 
which the Arkansas Company is entitled to earn, and 
Middle South to receive, a reasonable return. 

Since the majority opinion, in disposing of the juris¬ 
dictional question, only referred to accounts of “licensees” 
it is not clear whether the majority intended to confine the 
Federal Commission’s accounting jurisdiction to licensed 
property, or to extend that jurisdiction to accounts cover¬ 
ing all of the Arkansas Company’s other property. 

Furthermore, the Court’s statement that Federal ac¬ 
counting authority “does not end where State authority be¬ 
gins” implies that Federal accounting authority and State 
accounting authority are overlapping and therefore does 
not deal directly with the head-on conflict of jurisdiction 
here presented for resolution. Thus the Arkansas Com¬ 
pany is left in a quandary as to which Commission h«g ac¬ 
counting jurisdiction over property not licensed under the 
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Federal Power Act. If (as Mr. Justice Miller’s dissenting 
opinion indicates) the majority opinion was intended to 
reverse this Court’s decision in Arkansas Power & Light 
Company v. Federal Power Commission, 81 U. S. App. 
D. C. 178, 156 F. (2d) 821 (1946), which held that the Ar¬ 
kansas Company may have only one set of basic accounts 
as the predicate for reporting its stewardship and issuing 
its securities, then the Court’s language should, we sug¬ 
gest, be made positive and explicit. The issue as to which 
Commission has the jurisdiction they both claim, and 
which obviously only one may exercise, is clearly presented 
by the record here. With due deference, this issue has not 
been determined. 

We most earnestly submit that this is a case of first im¬ 
pression; that the decisions cited in the majority opinion 
are not applicable to this situation, which involves a direct 
conflict of Federal as against State accounting authority 
over the basic accounts of a “public utility” (as distin¬ 
guished from a “licensee”); and that the Court, upon re¬ 
hearing, should come directly to grips with the issues pre¬ 
sented and should so decide them as to provide land-marks 
for the guidance of Petitioners, as well as other regulated 
public utilities and regulatory authorities required to deal 
with similar problems. 


n. 

The Court’s statement: “The Company very properly 
abandoned, on oral argument, the contention in its brief 
that the adjustments ordered by the Federal Commission 
were arbitrary and capricious” is based either upon a 
misunderstanding of positions taken by counsel on oral 
argument or upon observations made inadvertently and 
unintentionally in the course of such oral argument. 

Petitioners believed at the time their briefs were writ¬ 
ten, and upon the conclusion of oral argument, and believe 
notv, that the adjustments ordered by the Federal Com¬ 
mission in the teeth of State Commission findings of pru- 
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dent investment in, and actual value of, assets devoted to 
local service (assets which were incorporated in the Ar¬ 
kansas Company’s rate base upon which it is entitled to 
earn a 6% return) were arbitrary and capricious and, in 
particular, had the clear and inevitable effect of confiscat¬ 
ing the property of Middle South as the owner of all the 
Arkansas Company’s Common Stock. (See Pet. Br., pp. 
71-78, setting forth a contention with which the majority 
opinion does not deal and which the Petitioners again urge 
upon the Court with great respect.) 

Petitioners urged throughout their oral argument that, 
since the amounts recorded in Account 100.5 and included 
in a local rate base under the orders of the State Commis¬ 
sion were not “a fictitious or paper increment • • * but 
were assets of a continuing value”, they should be re¬ 
tained in the Arkansas Company’s accounts so long as the 
State Commission’s order is in effect and that, therefore, 
the earlier disposition of them ordered by the Federal 
Commission was arbitrary, capricious and unlawful under 
the authority of American Tel. & Tel. Co. v. United States, 
299 U. S. 232 (1936) and American Power & Light Company 
v. Securities and Exchange Commission, 158 F. (2d) 771 
(C. C. A. 1, 1946). 

Absent the State Commission findings and order, it 
would be difficult to distinguish this case from the North¬ 
western Electric Company and Pacific Power & Light Com¬ 
pany decisions cited in the second paragraph of the ma¬ 
jority opinion. Indeed, without the State findings and 
order, the Court might well sustain the Federal Commis¬ 
sion’s order under decisions which have made almost any 
evidence adduced in support of the findings of adminis¬ 
trative tribunals “substantial” evidence, but the State 
findings and order, entered under the State Commission’s 
exclusive jurisdiction to make determinations as to local 
service, are conclusive as to costs and continuing value 
so far as such local service is concerned. The State find¬ 
ings and order are in evidence here and their conscious, 
deliberate flouting by the Federal Commission makes the 
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adjustments ordered by that Commission obviously arbi¬ 
trary and capricious. That is one of our major conten¬ 
tions and we could not have abandoned it deliberately. 

Counsel for the Petitioners greatly regret having given 
the Court an impression which apparently led the Court to 
refrain from considering the contentions as to arbitrariness 
and capriciousness set forth in Petitioners’ briefs. The 
Court’s statement that these contentions had been aban¬ 
doned gave counsel a very real shock and we trust that, 
upon rehearing, we may have an opportunity to correct 
any misapprehension for s which we were responsible. 

Wherefore, upon the foregoing grounds, and for other 
reasons appearing in Petitioners’ briefs, it is respectfully 
urged that a rehearing be granted in this matter and that 
the mandate of this Court be stayed pending the disposition 
of this petition. 

Respectfully submitted, 

P. A. Lasley, 

512 Pyramid Building, 

Little Rock, Arkansas. 

A. J. G. Priest 

Sid man L Barbee, 

Two Rector Street, 

' New York 6, N. Y. 

Harry A. Poth, Jr., 

1518 K Street, N.W., 

Washington 5, D. C. 

Counsel for Petitioners, 
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ARKANSAS POWER & LIGHT COMPANY AND 
MIDDLE SOUTH UTILITIES, INC., Petitioners , 

v. 

FEDERAL POWER COMMISSION, Respondent. 


No. 10278. 

ARKANSAS PUBLIC SERVICE COMMISSION, 

Petitioner, 

v. 

FEDERAL POWER COMMISSION, Respondent. 


Review of an Order of the Federal Power Commission. 


BRIEF ON BEHALF OF THE NATIONAL ASSOCIA¬ 
TION OF RAILROAD AND UTILITIES COMMIS¬ 
SIONERS, AMICUS CURIAE. 


PRELIMINARY STATEMENT. 

The National Association of Railroad and Utilities Com¬ 
missioners (hereinafter referred to as the “Association”) 
is a voluntary organization embracing within its member¬ 
ship the members of the regulatory commissions and boards 
of the several States of the United States. By the constitu¬ 
tion of the Association, the Executive Committee of the As¬ 
sociation may direct the legal representatives to appear on 
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behalf of the Association (as distinguished from a particular 
commission represented in its membership) in any proceed¬ 
ing before any court or commission in which, in the judg¬ 
ment of said Executive Committee, the appearance on be¬ 
half of the Association should be made. 

This brief is filed on behalf of the Association by direc¬ 
tion of its Executive Committee. 

STATEMENT OF THE CASE. 

This case involves the conflict in the accounting regula¬ 
tions of the Arkansas Power and Light Company (herein¬ 
after referred to as the “Company”) as prescribed, on one 
hand, by the Arkansas Public Service Commission (herein¬ 
after referred to as the ‘* Arkansas Commission’’), and on 
the other hand, by the Federal Power Commission (herein¬ 
after referred to as the “Federal Commission”). The 
Company is a “licensee” under Part I of the Federal Power 
Act (hereinafter referred to as the “Act”) and a “public 
utility” under both Part II of the Act and the Arkansas 
Utility Act. In compliance with Electric Plant Accounts 
Instruction 2-D of the Federal Commission’s Uniform Sys¬ 
tem of Accounts, and a general order of the Federal Com¬ 
mission dated May 11, 1937, the Company on June 3, 1940 
filed with the Federal Commission a proposed reclassifica¬ 
tion of its accounts. 

The staffs of the Federal Commission and the Arkansas 
Commission made a joint field examination and audit of 
the Company’s proposal, but reached different conclusions 
concerning this proposal. The Federal Commission’s staff 
report was served on the Company by a Commission order 
of June 15,1943, which directed the Company to show cause 
why it should not make the adjustments proposed in the 
Commission’s staff report and submit a revised classifica¬ 
tion of the account (I JA 54). 

The hearing on the Federal Commission’s order was de¬ 
ferred to avoid interference with the Arkansas Commis¬ 
sion’s accounting and rate proceedings involving the Com- 
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pany. On June 24,1944 the Arkansas Commission entered 
an order in its proceeding (Docket No. 225) fixing rates and 
requiring the Company to reclassify its accounts (IV JA 
1751). 

Thereafter the Federal Commission’s staff, following fur¬ 
ther investigation, submitted a supplemental report raising 
further questions concerning the Company’s proposed re¬ 
classification of accounts (I JA 170). As a result, the Com¬ 
mission on September 27, 1944 issued a supplemental show 
cause order (I JA 187). The Company on November 27, 
1944 petitioned the Federal Commission to dismiss its pro¬ 
ceedings, alleging that the entries and adjustments recom¬ 
mended by the Federal Commission’s staff differed from 
those the Company had made under direction of the Ar¬ 
kansas Commission. It was further alleged that there are 
statutory penalties for violation of the orders of the Ar¬ 
kansas Commission (I JA 191,194). 

On January 2, 1945 the Federal Commission, finding it 
“appropriate to carry out the provisions of the Federal 
Power Act”, ordered that a hearing be held beginning on 
February 20, 1945. The Company then appealed to the 
courts for a declaratory judgment to the effect that the 
books and accounts as prescribed by the Arkansas Commis¬ 
sion constitute the official corporate records of the company. 
The Arkansas Commission intervened in the lower court 
proceedings but did not join in the appeal to the Court of 
Appeals and United States Supreme Court. However, the 
Attorney General of Arkansas, joined by the Attorneys Gen¬ 
eral of twenty-six other States, participated as amicus 
curiae in the Supreme Court case in support of the declara¬ 
tory procedure. 

The District Court of the District of Columbia granted 
the motion of the Federal Commission to dismiss the Com¬ 
pany’s complaint (60 F. Supp. 907). On appeal, the Court 
of Appeals reversed the dismissal (156 F. 2d 821). On 
March 10, 1947 the Supreme Court of the United States in 
a brief per curiam decision, reversed the Court of Appeals, 
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holding that the declaratory procedure was not available in 
this type of situation and that the parties must follow the 
appeal procedure provided in the Federal Power Act (Ar¬ 
kansas Power <£ Light Company v. Federal Power Commis¬ 
sion , 330 U. S. 802). 

Following this, hearings were held before the Federal 
Commission commencing February 18,1948 and concluding 
May 7,1948. Briefs were filed, oral argument was held by 
the Presiding Examiner, an Examiner’s report filed, excep¬ 
tions taken thereto by all parties to the proceeding, and on 
January 10 and 11, 1949 oral argument was heard before 
the Federal Commission (I JA 257). Thereafter on Feb¬ 
ruary 15, 1949, the Federal Commission issued its opinion 
and order which is now under review by this Court (I JA 
253-299). 

The Federal Commission’s order under review herein 
proposes different classification and treatment of some of 
the accounts of the Company from that provided for in the 
Arkansas Commission’s order of June 24,1944. These dif¬ 
ferences, for purposes of this brief, are understood to be as 
follows: 

The Arkansas Commission directed that the full 
amount of $6,247,200.04 be recorded in Account 100.5, 
Electric Plant Acquisition Adjustments, where it would 
remain a part of the Company’s rate base. 

The Federal Commission directed that, of the $6,247,- 
200.01, $5,176,613.91 be recorded in Account 100.5, Elec¬ 
tric Plant Acquisition Adjustments and amortized over 
a period of 12 years against annual earnings; and the 
balance of $1,070,586.13 be recorded in Account 107, 
Electric Plant Adjustments, and be written off imme¬ 
diately by charges either to earned surplus or to capital 
surplus. 

The Federal Commission order under review requires the 
Company to revise entries made in its fundamental or basic 
corporate books pursuant to the orders of the Arkansas 
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Commission. It concerns those accounts upon which orders 
issued under the rate and security jurisdiction of the Ar¬ 
kansas Commission are predicated and upon which the 
financial statements of the Company are based. 

SUMMARY OF ARGUMENT. 

The position taken by this Association is that federal ac¬ 
counting regulation is not to be regarded as dominant or 
paramount; that, in general, federal and state accounting 
regulation are to be exercised concurrently, neither domi¬ 
nating the other; and that the exercise of accounting juris¬ 
diction by the Federal Power Commission is subject to such 
constraint as is necessary to assure the Company’s ability 
to comply fully with rate and security regulation by the 
Arkansas Commission. 

ARGUMENT. 

I 

Where accounting regulation by the Federal Commission 
is in conflict with accounting regulation by the Arkan¬ 
sas Commission, the federal accounting regulation is 
not to be regarded as dominant or paramount. 

At the outset, it should be clearly noted that no question 
of federal power is present here. This case presents the 
narrow question of what Congress did, not what it could 
do. The extension of federal regulation into the tradi¬ 
tionally local domain is a “delicate exercise of legislative 
policy in achieving a wise accommodation between the needs 
of central control and the lively maintenance of local institu¬ 
tions”. (Palmer v. Massachusetts, 308 U. S. 79, 84). When¬ 
ever the federal power is exerted within what would other¬ 
wise be the domain of state power, the justification of the 
exercise of the federal power must clearly appear. Florida 
v. United States, 282 U. S. 194, 211. And, as said in City of 
Yonkers v. United States, 320 U. S. 685: 
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. . where a federal agency is authorized to invoke 
an overriding federal power except in certain pre¬ 
scribed situations and then to leave the problem to 
traditional state control, the existence of federal au¬ 
thority to act should appear affirmatively and not rest 
on inference alone.” 

The Company in this case is subject to accounting regu¬ 
lation by both the Arkansas Commission and the Federal 
Commission. Between the sets of entries, and disposition 
thereof, as ordered by the Arkansas Commission, on one 
hand, and the Federal Commission, on the other hand, there 
is substantial disparity. To resolve this problem is the 
question which now faces this Court. 

The Federal Commission, in its order under review 
herein, states that, from the financial reporting standpoint, 
the problem can be resolved by reporting the more conserva¬ 
tive figures (I JA 286). In this case, the Federal Com¬ 
mission’s accounting requirement is the more “conserva¬ 
tive”. Acceptance of the Federal Commission’s suggestion 
that the Company follow the more “conservative” require¬ 
ment would mean applying Federal Commission regulation. 
But what is to happen if in some case the Federal Commis¬ 
sion’s accounting requirement is not the more conservative? 
Is the Company then to apply the further suggestion of the 
Federal Commission that in the event of irreconcilable con¬ 
flict, federal regulation is dominant? If so, then it is clear 
that the Federal Commission proposes to have its account¬ 
ing regulation controlled in every case. 

In actuality, this case would appear to present a situation 
where one of three alternative courses must be followed: (1) 
the Federal Commission’s accounting jurisdiction must be 
held to be dominant or paramount, thereby relieving the 
Company of any requirement of the Arkansas Commission 
inconsistent therewith; (2) the Arkansas Commission’s ac¬ 
counting jurisdiction must be held to be dominant or para¬ 
mount, thereby relieving the Company of any requirement 
of the Federal Commission inconsistent therewith; or (3) 
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the Federal Commission and the Arkansas Commission 
must be held to exercise a concurrent accounting jurisdic¬ 
tion, with procedures developed if possible, under which 
the Company can comply with the accounting requirements 
of both jurisdictions without impinging upon the authority 
and powers of either. 

The position taken by the Company and the Arkansas 
Commission appears to adopt the solution to this problem, 
arising from conflicting accounting regulation, as being one 
where the Arkansas Commission’s accounting regulation is 
paramount; thereby relieving the Company of any require¬ 
ment of the Federal Commission inconsistent therewith. 
This might provide the most practical solution to the prob¬ 
lem and as such would be agreeable to the Association. 

The Federal Commission takes the view that if one or the 
other accounting regulation is to be paramount, it must be 
that prescribed by federal authority. The Federal Com¬ 
mission states in its order: 

“Accordingly, our accounting rules and regulations 
and our order in this case run to the fundamental or 
basic corporate books and records of the companies 
subject thereto. We must, necessarily, in order to 
achieve the purposes of the Act, require that the ac¬ 
counts kept pursuant to our requirements be funda¬ 
mental or basic corporate accounts and not mere memo¬ 
randum accounts set up for that purpose. But in so 
holding we are not to be understood as saying what 
accounts and records the Arkansas Commission may 
require.” (I JA 283) 

This Association earnestly opposes the acceptance of this 
view that such problems ought to be resolved by regarding 
the Federal Commission’s accounting jurisdiction as dom¬ 
inant and paramount in case of conflict. 

Speaking generally and without reference to the partic¬ 
ular problems of this or any other proceeding, the position 
of the Association with reference to Federal and State juris¬ 
diction over accounting always has been, and now is, as 
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stated in the following Resolution adopted by the member¬ 
ship, in 1940, at the Miami, Florida, meeting of the Asso¬ 
ciation : 

“(1) That the power, on the part of a state, to re¬ 
quire a public utility, operating in such state, to keep 
accounts as such state deems necessary to enable an 
intelligent and effective regulation of the intrastate op¬ 
erations of such public utility, is an essential power of 
government, protected by the Constitution of the 
United States, and not subject to destruction by Con¬ 
gress. 

“(2) That the Federal Power Act does not purport 
to grant jurisdiction to the Federal Power Commission 
to make any order or regulation which shall have the 
effect of relieving any public utility from the obliga¬ 
tion to keep such accounts, in such manner, as may be 
required by state law. 

“(3) That each regulatory commission, whether 
state or federal, acting within the authority conferred 
upon it by the government under which it exists, may 
require the keeping of such accounts as are necessary 
to enable intelligent and effective regulation of the 
business of each public utility subject to its regulation, 
but cannot inhibit the keeping of accounts necessary to 
the regulation of business which is subject to the juris¬ 
diction of a commission existing under the laws of a 
different government, and that such duplication of ac¬ 
counts, if any, as may be caused by the requirements 
of a different commission, springs from exercise of a 
sovereign power which is inherent in both state and na¬ 
tion under our dual form of government. ,, (1940 
NARTTC Proceedings, p. 312) 

This general position is, we believe, supported by the 
clear language of the Act. An understanding of the statute 
may be more easily reached if' one considers the situation 
under which Congress acted. Briefly stated this was as 
follows: 

The States had undertaken the complete regulation of 
public utility operations within their respective boundaries—- 
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both those operations which were wholly confined within 
such boundaries, and those which were “in interstate com¬ 
merce”, because they were operations commencing in one 
State and terminated in another. 

Public utilities resisted regulation, seeking to use the 
Constitution of the United States as a shield. With respect 
to operations wholly confined to a single state, this attempt 
to defeat state regulation failed. (Murni v. Illinois, 94 
U. S. 113) In the field of transportation, with respect to 
operations beginning in one state and ending in another, 
the attempt to defeat state regulation was attended with a 
degree of success. In Wabash Etc. Ry. Co. v. Illinois, 118 
U. S. 557, the Supreme Court of the United States held that 
rates charged for the interstate transportation of freight 
by rail were not within reach of state regulation. 

The precedent established in Wabash Etc. Ry. Co. v. 
Illinois, as to railroad rate regulation, was sought to be 
used to prevent regulation of state utility rates, and was 
accomplished with a degree of success, falling very far 
short, however, of complete success. 

In Pennsylvania Gas Company v. Public Service Com¬ 
mission, the gas company involved sought to defeat regula¬ 
tion by the State of New York of the price of gas sold to 
the public in Buffalo upon the ground that the gas was pro¬ 
duced in Pennsylvania and was imported from that State 
and sold in Buffalo in interstate commerce. The Supreme 
Court of the United States held that while the commerce in 
such case was, strictly speaking, in interstate commerce 
and thus within the reach of Congress, if and when Con¬ 
gress should choose to exercise its regulatory power, the 
sales to the public in Buffalo were local in character and 
subject to state regulation until such time as Congress 
should elect to supplant state regulation with federal regu¬ 
lation. 

In Missouri v. Kansas Natural Gas Company, 265 U. S. 
298, the gas company involved again resisted state regula¬ 
tion upon the ground that the commerce sought to be regu- 
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lated was interstate and beyond the reach of state power. 
The rule in Wabash Etc. Ry. Co. v. Illinois was again in¬ 
voked. This time the Company succeeded. The rates 
sought to be regulated were wholesale rates, applicable to 
sales of gas to distributing companies by another company, 
which imported the gas from another state. Sales of that 
character, the Supreme Court held, were not local but na¬ 
tional in character, and beyond the reach of the state 
power. The regulation of such sales, the Court said, if to 
be imposed, must be imposed by the Congress. 

The two cases just referred to involved sales of natural 
gas, but the rules laid dowm in those cases were held equally 
applicable to sales of electric energy. In Public Utilities 
Commission v. Attleboro Steam and Electric Company, 273 
U. S. 83, the Supreme Court was asked to hold invalid an 
order of the Public Utilities Commission of Rhode Island, 
regulating the price of electric energy generated in Massa¬ 
chusetts and transmitted by the generating company for 
sale directly to a distributing company at the Massachu¬ 
setts State line. In that case, the Supreme Court, reviewed 
the applicable decisions, and held that the sale of electric 
energy there involved was national in character, and fell 
within the rule laid down in Missouri v. Kansas Natural 
Gas Company, supra. 

In that decision the Court made clear that two classes of 
interstate sales were recognized, namely, (1) sales directly 
to the public, as in the Pennsylvania Gas Company case , 
supra, which were considered local in character, and in the 
absence of federal regulation, subject to State regulation; 
and (2) sales at wholesale by one utility to another for re¬ 
sale. These latter sales were considered national and not 
within reach of state regulation. As to this second class of 
interstate sales, there could be no regulation until Congress 
should supply the same. 

Generation of electric energy, however, has been held to 
be local in character and subject to state regulation ( Utah 
Power and Light Company v. Pfost, 286 U. S. 165). 
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This situation, under which the transmission of sale of 
electric energy at wholesale, by one utility to another util¬ 
ity, in interstate commerce, escaped regulation, called for 
a remedy. The Federal Power Act was designed as the 
remedy. The primary purpose of the Act was not to cor¬ 
rect abuses of write-ups, inflation of accounts and similar 
practices, but to provide federal regulation of the sale of 
electric energy at wholesale in interstate commerce. ( Jer¬ 
sey Central Power & Light Company v. Federal Power 
Commission, 319 U. S. 61) 

The enactment of the statute was urged both by the Fed¬ 
eral Commission and the State commissions, as will be 
shown in the following brief review of the legislative his¬ 
tory of the Act 

The applicable provisions of the Act that relate to the 
present case are the accounting regulations contained in 
Sections 301 and 302. Section 301 provides for general 
accounting regulation by the Federal Commission but con¬ 
tains this proviso: 

“Provided, however That nothing in this Act shall 
relieve any public utility from keeping any accounts, 
memoranda, or records which such public utility may 
be required to keep by or under authority of the laws 
of any State.’’ 

Section 302 provides for Commission supervision of rates 
of depreciation, but contains this sentence: 

“Nothing 1 in this section shall limit the power of a 
state commission to determine in the exercise of its 
jurisdiction, with respect to any public utility, the per¬ 
centage rate of depreciation to be allowed, as to any 
class of property of such public utility, or the compo¬ 
site depreciation rate, for the purpose of determining 
rates or charges.” 

It is plain from this language that, whatever the powers 
of the Federal Commission may be with respect to account¬ 
ing regulation and the supervision of depreciation rates. 
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the Act leaves the States completely unfettered in regulat¬ 
ing the accounts and supervising the depreciation rates of 
the same utility companies. This language, standing alone, 
would appear to answer any possible contention that might 
be made to the effect that federal accounting regulation is 
dominant or paramount. 

The legislative history of the Act clearly demonstrates 
that the power which Congress conferred upon the Federal 
Commission respecting the accounts and depreciation rates 
of licensees and public utilities subject to its jurisdiction 
is not a paramount or overriding power, but, in general, is 
concurrent with that exercised by the States under their 
respective regulatory status. 

When hearings were held on the several bills which led 
to the enactment of the Act in 1935, Mr. John E. Benton, 
then General Solicitor of the National Association, ap¬ 
peared before the Committees of Congress and presented 
the views of the Association. He there stated the general 
position of the Association in the following words: 

“W T e are not desirous that the Federal Commission 
shall be in any way limited in its power, but we desire 
to have the State Commissions left free to exercise 
their judgment in the administration of their laws in 
performing the rather difficult burden which is placed 
upon them of securing just and reasonable rates for 
the public w’hich finally consumes the cur rent.’ * (Page 
792 of Hearings on S. 1725—74th Congress) 

“ . . . The State Commissioners favor the filling of 
this gap by well considered legislation enacted by Con¬ 
gress, which is the only body that can legislate. 

“In the enactment of this legislation, however, we 
ask the Congress not to break down the regulation of 
local service rates which is now provided under the 
State laws. This bill in its present form would do this 
to a very large extent.’’ (Page 1622 of Hearing on 
H. R. 5423—74th Cong., Part III of Hearings) 

Mr. Benton then submitted amendments which, in slightly 
revised form, became the proviso to Section 301 and the 
above quoted sentence of Section 302(a). (Page 1666 of 
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Hearing on H. R. 5423—74th Cong., Part III of Hearings; 
pages 750 and 754 of Hearings on S. 1725—74th Cong.) 

Referring to the Association amendment proposing to 
insert the proviso in Section 301, Mr. Benton said: 

“We also ask to have section 301 amended; as it 
stands that would forbid public utilities to keep any 
accounts except those prescribed by the Federal Com¬ 
mission. We seek to have that modified so that it will 
not prevent them from keeping such accounts as the 
State commissions may require for State commisison 
purposes.” (Page 1689 of Hearings on H. R. 5423— 
74th Cong., Part III of Hearings) 

Referring to the Association amendment proposing to 
add the sentence to Section 302(a), saving State jurisdic¬ 
tion regarding depreciation rates, Mr. Benton said: 

“We ask to amend section 302 on page 124 of the 
Act, relating to depreciation. We seek to have new 
language put in which will make it clear that no order 
of the Federal commission with respect to depreciation 
shall prevent a State commission from inquiring, for 
purposes of State regulation, as to what the deprecia¬ 
tion actually is, and making its orders according to its 
findings.” (Page 1689 of Hearing on H. R. 5423-—74th 
Cong., Part III of Hearings) 

“ ... As to that section (section 302) we ask to have 
language included which will not disable the State 
commissions from determining what is a fair deprecia¬ 
tion rate when it has before it a utility for the regula¬ 
tion of its rates . . . 

“If the Commission should prescribe uniform depre¬ 
ciation rates for electric utility throughout the coun¬ 
try, it would be inevitable that in some cases those 
rates would be more than the actual depreciation ex¬ 
perienced. If the rates of such a utility should come 
on for regulation before a State commission, the utility 
ought not to be permitted to hide behind the order of 
the Federal Commission and say the Federal Commis¬ 
sion fixed our depreciation at 4 percent and you cannot 
say it is 3 percent.” (Page 7920 of Hearing on S. 1725 
—74th Cong.) 
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As indicated above, the amendments to Sections 301 and 
302, as submitted by Mr. Benton on behalf of the Associa¬ 
tion, were accepted by the Committees of Congress, and in¬ 
corporated, in slightly revised form, in the final draft of 
the legislation which became the Federal Power Act. 

Referring to the amendment which added a proviso to 
Section 301, the Senate Committee on Interstate Commerce 
said, in favorably reporting S. 2796—74th Congress: 

“Accounting —In section 301, requiring utilities to 
keep the accounts prescribed by the Federal Power 
Commission, a proviso has been added to make sure 
that nothing in the act shall relieve any public utility 
from keeping accounts required by State law.” (Page 
20 of Senate Report No. 621—74th Cong., 1st Session) 

“The authority of the Commission over the accounts 
of companies under its jurisdiction extends to the en¬ 
tire business of such companies, but there is an express 
provision that nothing in the act shall relieve any com¬ 
pany from keeping such accounts as it is required to 
keep by a State commission or by any requirement of 
State law.” (Page 53 of Senate Report No. 621—74th 
Cong., 1st Session) 

The House Committee on Interstate and Foreign Com¬ 
merce made these observations, relative to Section 301, in 
favorably reporting S. 2796—74th Congress: 

“In subsection (a) (of section 301), licensees and 
public utilities are required to keep such- accounts, rec¬ 
ords, and memoranda as the Commission may direct. 
However, public utilities are not relieved by this sub¬ 
section from the duty of keeping such accounts as may 
be prescribed under the laws of any State.” (Page 30 
of House Report No. 1318, 74th Cong., 1st Session). 

Regarding Section 302, after inclusion of the National 
Association amendment, the House Committee said, in its 
report: 

“The Commission is authorized to require proper 
depreciation accounting and to determine and fix ade¬ 
quate depreciation rates. The depreciation charges 
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which a State commission may allow for rate purposes 
would not be limited by this section.” (Page 31) 

Evidencing the general intent of Congress to leave State 
regulation of electric utilities unhampered by enactment of 
the Act, the Senate Committee said, in favorably reporting 
S. 2796—74th Congress: 

“The revision (S. 2796) has also removed every en¬ 
croachment upon the authority of the States. The re¬ 
vised bill would impose Federal regulation only over 
those matters which cannot effectively be controlled by 
the States. The limitation on the Federal Power Com¬ 
mission’s jurisdiction in this regard has been inserted 
in each section in an effort to prevent the expansion of 
Federal authority over State matters. . .” (Page 18 
of Senate Report No. 621, 74th Cong., 1st Session) 

To like effect, the House Committee said, in its report: 

“The bill (S. 2796—74th Congress) takes no author¬ 
ity from State Commissions and contains provisions 
authorizing the Federal Commission to aid the State 
Commissions in their efforts to ascertain and fix rea¬ 
sonable charges. Provision is made for joint boards 
composed of members of State Commissions which may 
be used for this purpose. The new parts are so drawn 
as to be a complement to and in no sense a usurpation 
of State regulatory authority and contain throughout 
directions to the Federal Power Commission to receive 
and consider the views of State Commissions. Prob¬ 
ably, no bill in recent years has so recognized the re¬ 
sponsibilities of State regulatory commissions as does 
title II of this bill.” (Page 8 of House Report No. 1318 
—74th Cong., 1st Session) 

In the light of the foregoing references to the legislative 
history, there can be no slightest doubt that State commis¬ 
sion jurisdiction over the accounts of electric utilities is at 
least concurrent with, and is not subservient to, the account¬ 
ing jurisdiction exercised by the Federal Commission. 

This is further made plain in several judicial pronounce¬ 
ments in cases where the relationship between Federal and 
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State accounting jurisdiction has been under consideration. 

These are as follows: 

“. . . The system of accounting prescribed by the 
Commission does not preclude accounting regulation 
by the state body. The act plainly indicates the con¬ 
trary in these words, * nothing in this chapter shall re¬ 
lieve any public utility from keeping any accounts, 
memoranda, or records which such public utility may 
be required to keep by or under authority of the laws 
of any State.’ ” Northern States Power Co . v. Fed¬ 
eral Power Commission, 11S F. 2d 141, 144 (1941) 

“The language of the statute and the clearly stated 
powers and duties of the Commission leave no doubt 
that, while a division of authority between it and ap¬ 
propriate state agencies is contemplated, so far as con¬ 
cerns regulation, the Commission is vested with sum¬ 
mary and unlimited powers over the accounts of its 
licensees to the extent necessary to insure proper per¬ 
formance of its duties. If the State, in the proper per¬ 
formance of its duties, wishes to require the keeping 
of a separate set of books no doubt it can do so. And 
if the Company wishes to keep a third set for its own 
purposes there seems to be nothing in the law to pre¬ 
vent it from doing so_” Alabama Power Co. v. Fed¬ 

eral Power Commission , 128 F. 2d 280, 285 (1942) 

“. . .In general, it has been held to be entirely rea¬ 
sonable for the Commission, in order properly to per¬ 
form its duties, to direct elimination of items found not 
to constitute real assets and to establish uniform ac¬ 
counting. This is the necessary implication of the Act. 
Nor does this authority relieve the licensee from keep¬ 
ing accounts under authority of state law. The Com¬ 
mission and the state regulatory body each acts within 
its own field_” Louisville Gas Electric Co. v. Fed¬ 

eral Power Commission, 129 F. 2d 126,133 (1942) 

“. . . Congress obviously contemplated that there 
would, in many cases, be both Federal and state regu¬ 
lation. Thus, in section 301(a), after conferring on 
the Federal Commission authority over such matters, 
Congress said: ‘Provided, however, that nothing in 
this act shall relieve any public utility from keeping 
any accounts, memoranda, or records which such pub¬ 
lic utility may be required to keep by or under author- 
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ity of the laws of any state. ’ Thus a company like peti¬ 
tioner may be required to keep its accounts, etc., in 
two distinct forms, one pursuant to the orders of the 
Federal Commission and the other in accord with state 
requirements.” Hartford Elec. Light Co. v. Federal 
Power Commission, 131 F. 2d 953, 46 PUR (NS) 198, 
212 (1942) 

Certain language of the Supreme Court of the United 
States in Northwestern Electric Co. v. Federal Power Com¬ 
mission, 321 U. S. 119, 125, may be considered, on first ex¬ 
amination, as giving some color to the view that federal 
accounting regulation might be dominant. This language 
reads as follows: 

“... We are not here concerned with what the regu¬ 
latory authorities of Oregon and Washington may or 
may not demand or permit. Whatever that action may 
be, it is subordinate to Congress’ appropriate exercise 
of the commerce power. ...” 

However, upon analysis, it will be seen that the court’s 
statement that State action “is subordinate to Congress’ 
appropriate exercise of the commerce power” does not at 
all support the conclusion that Section 301 puts the Fed¬ 
eral Commission in a dominant position. The statement 
refers only to the power of Congress, despite the Tenth 
Amendment, to give the Federal agency the accounting au¬ 
thority provided in Section 301. The court did not say that 
State action is subordinate to Federal Commission action, 
but in fact clearly pointed out that this issue was not in¬ 
volved because the Federal Commission did not “purport 
presently to affect or constrain action by the states within 
their fields.” 

From an examination of the materials referred to above 
—the applicable statutory provisions, legislative history, 
and court decisions, it is established beyond question that 
the problems arising from disparate accounting regulation 
are not to be solved by regarding the Federal Commis¬ 
sion’s regulation as dominant or paramount. 
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The exercise of the Federal Commission’s jurisdiction over 
the Company’s accounts is subject to such constraint 
as may be necessary to assure the Company’s ability 
to comply fully with rate and security regulation by 
the Arkansas Commission. 

The statutes and cases cited above established that, in 
general, Federal and State accounting regulation is to be 
exercised concurrently, neither dominating the other. 

Concurrent control by two independent governmental 
agencies always involves the possibility of inconsistent or 
conflicting regulations. This possibility was undoubtedly 
contemplated by Congress in connection with enactment 
of the Federal Power Act. It is clear that Congress sought 
to overcome these difficulties through operation of the co¬ 
operative procedures provided in the Act. 

In addition to the general provisions relating to coopera¬ 
tion (Section 209), Congress provided a method in Section 
302(b), whereby State commissions could present their 
views to the Federal Commission in all proceedings by the 
Federal Commission involving the prescription of rules or 
requirements as to accounts or depreciation rates. This 
latter provision was one of the amendments submitted for 
the Association by Mr. Benton, during the hearings on this 
legislation. (Page 1666 of Hearings on H. R. 5423—74th 
Cong., Part III of Hearings) 

Congress did not expressly provide for the contingency 
which would arise if, despite such cooperative procedures, 
the State and Federal agencies persisted in promulgating 
inconsistent or conflicting regulations. Presumably, the 
only recourse under such circumstances, would be for the 
electric utility in question to maintain duplicate sets of 
accounts to the extent required by the inconsistent and con¬ 
flicting accounting regulations, each set to be considered 
only with respect to the particular purpose of the jurisdic¬ 
tion requiring it. 



19 


In the National Association resolution of 1940, quoted 
above, this possibility was recognized and it was stated 
that “. . . such duplication of accounts, if any, as may be 
caused by the requirements of a different commission, 
springs from exercise of a sovereign power which is in¬ 
herent in both state and nation under our dual form of 
government. ,, 

But, while Section 301 of the Act does not contain lan¬ 
guage which relieves a licensee or public utility from the 
necessity of keeping duplicate accounts in the case of con¬ 
flicting State and Federal regulation, there are other pro¬ 
visions of the Act which operate to constrain the exercise 
of accounting jurisdiction by the Federal Commission in 
cases of this character. These are the provisions preserv¬ 
ing State jurisdiction to regulate rates to consumers, and 
the issuance of securities, and specifically removing such 
matters from the area of Federal regulation. 

With respect to rates, these provisions are to be found 
in Section 201 (b) of the Act, reading as follows: 

“ (b) The provisions of this Part shall apply to the 
transmission of electric energy in interstate commerce 
and to the sale of electric energy at wholesale in inter¬ 
state commerce, but shall not apply to any other sale 
of electric energy or deprive a State or State commis¬ 
sion of its lawful authority now exercised over the ex¬ 
portation of hydroelectric energy which is transmitted 
across a State line. The Commission shall have juris¬ 
diction over all facilities for such transmission or sale 
of electric energy, but shall not have jurisdiction, ex¬ 
cept as specifically provided in this Part and the Part 
next following, over facilities used for the generation 
of electric energy or over facilities used in local distri¬ 
bution or only for the transmission of electric energy 
in intrastate commerce, or over facilities for the trans¬ 
mission of electric energy consumed wholly by the 
transmitter.” 

It is established, under Sections 19 and 20 of the Act, 
that State regulation of consumer rates by licensees is ex¬ 
clusive except where State regulation is non-existent or 
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where two or more State agencies are unable to agree as 
to the regulation of a licensee serving more than one State. 
As to all other cases, the exclusive jurisdiction of the States 
is established by the following proviso of Section 19: 

“Provided, That the jurisdiction of the commission 
shall cease and determine as to each specific matter of 
regulation and control prescribed in this section as 
soon as the State shall have provided a commission or 
other authority for the regulation and control of that 
specific matter.” 

With respect to security issues, the exclusive regulatory 
jurisdiction of the State commissions is established by Sec¬ 
tion 204(f) of the Act, reading as follows: 

“(f) The provisions of this section shall not extend 
to a public utility organized and operating in a State 
under the laws of which its security issues are regu¬ 
lated by a State commission.” 

In the case of licensees, the counterpart of this exemp¬ 
tion from Federal securities regulation is to be found in 
the proviso of Section 19, quoted above. 

The exemption provision relative to security issues, set 
forth in Section 204(f) constitutes another one of the 
amendments submitted for the Association by Mr. Benton 
during the Committee hearings. (Page 1163 of Hearings 
on H. R. 5423—74th Cong., Part III of Hearings) In ex¬ 
plaining this amendment, Mr. Benton said: 

“It is sufficient for me to say that what we ask there 
is that a public utility, engaged in intrastate utility- 
service, and subject to the regulation of a State com¬ 
mission as to its securities issues, shall not be sub¬ 
jected to Federal regulation; and that it may make 
mortgages to secure bonds which have been lawfully 
authorized by the State commission having jurisdic¬ 
tion.” (Page 1681 of Hearings on H. R. 5423—74th 
Cong., Part III of Hearings) 
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Commenting on Section 204(f), the Senate Committee 
said, in its report on S. 2796: 

“. . . Subsection (f) (of Section 204) expressly pre¬ 
serves the jurisdiction of the State commissions under 
State statutes which require Commission approval of 
security issues. ...” (Page 50 of Senate Report No. 
621—74th Cong., 1st Session) 

In the House Committee report, the same subsection was 
referred to as follows: 

“The requirement of section (f) of the Senate bill 
that applicable State laws must be complied with be¬ 
fore Commission approval may be given, has been 
changed to authorize security issues without Federal 
approval where such issues are regulated by a State 
commission in which the public utility is organized and 
operating.” (Page 28 of House Report No. 1318— 
74th Cong., 1st Session) 

Thus it is clear that Congress, in enacting the Federal 
Power Act, indicated a plain intention to preserve fully 
State jurisdiction over consumer rates and the issuance of 
securities. 

It is obvious that this intention would be defeated if, in 
any case, Federal Commission accounting regulations re¬ 
quired, as a practical matter, the revision or adjustment of 
consumer rates, or in any respect undermined security 
issues which had been authorized and approved by the 
State commission. It follows from this that the Congres¬ 
sional mandate that State regulation of consumer rates and 
security issues be exclusive, constitutes a restraint upon 
the exercise of Federal Commission accounting jurisdiction 
under Sections 301 and 302, precluding the Federal Com¬ 
mission from so exercising its powers under Sections 301 and 
302, or under any other section of the Act, for that matter, 
as to interfere with such exclusive State regulation of rates 
and securities. 

Stated differently, State and Federal accounting regula¬ 
tion is ordinarily to be regarded as concurrent and on a 
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basis of equality, even though this involves the keeping of 
some duplicate accounting records and places upon man¬ 
agement and investors some burdens which would be 
avoided if there were no conflicting controls. But, the Fed¬ 
eral Commission should not, in any case, carry the exercise 
of its concurrent accounting jurisdiction to the point of im¬ 
pairing the State commission’s exclusive authority to regu¬ 
late consumer rates and the issuance of securities. 

The following will serve to illustrate one of many com¬ 
plications which may arise if accounting regulations of one 
commission (Federal) are paramount wdiile exclusive juris¬ 
diction over rates for service is exercised by another com¬ 
mission (State). As stated hereinabove, the Federal Com¬ 
mission directed that $5,176,613.91 be recorded in Account 
100.5 and amortized over a period of 12 years against an¬ 
nual earnings. Under the Uniform System of Accounts of 
the Federal Commission, amounts recorded in Account 
100.5 represent the excess of the cost to the accounting util¬ 
ity of utility plant acquired as an operating unit or system 
over the original cost of such property when first con¬ 
structed, or when first devoted to public service. It is seen, 
therefore, that amounts contained in Account 100.5 repre¬ 
sent annual cost to the accounting utility, even though it be 
a cost of acquisition in excess of the first cost of the assets 
acquired. Under these circumstances and in a rate case the 
utility might justify charging the amortization of amounts 
contained in Account 100.5 to operating expenses. The 
amortization of $5,176,613.91 over a 12-year period as re¬ 
quired by the Federal Commission would result in an an¬ 
nual amortization charge of $431,384.49. If it be necessary 
to amortize this amount and to allow the amortization as a 
charge to operating expenses prior to the determination of 
the net revenue of the company, it would mean that the 
rates for service paid by the consumers to the utility must 
be higher by this amount on an annual basis than could 
otherwise be prescribed if the amortization were not re- 



23 


quired. As the amortization proceeded, however, the on- 
amortized balance would diminish and the rate base would 
be reduced, if investment be used as the rate base. One 
accounting requirement, therefore, might require higher 
rates at present with the hope of lower rates in the future, 
while the other might effect lower rates at present. 

The Arkansas Commisison takes the view that if the 
Federal Commission’s accounting regulation is considered 
paramount, the Arkansas Commission will not only be in¬ 
terfered with as to jurisdiction but will be ousted from cer¬ 
tain of its substantive regulatory power (Arkansas Com¬ 
mission Brief, P. 22-26). The Federal Commission in its 
brief does not appear to refute this contention. 

On the other hand the Federal Commission’s accounting 
witness, during the proceedings before the Federal Com¬ 
mission, stated that the corporate books of the Company 
as set up under the orders of the Arkansas Commission 
were adequate insofar as rate regulation of the Federal 
Commission was concerned. (HI JA 1399) 

In considering the question presented in this case, we 
earnestly ask the Court to bear in mind that: 

The controlling Congressional intent is that state 
jurisdiction over rate and security regulation should 
be left unimpaired. 

The need for insistence upon the full measure of 
Federal Power Commission accounting concepts is 
less urgent where, as here, only a small fraction of the 
Company’s business is in interstate commerce. 

Here, for the first time, the Commission is dealing 
with a Company which has already and recently been 
subject to thorough and complete State accounting 
surveillance and rate regulation. 

In addition to the precise statutory safeguards of 
state jurisdiction, there are basic considerations of 
comity between Federal and State governments which 
call for a sincere effort to accommodate the Arkansas 
Commission regulatory authority already exercised 
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here, even though this requires some voluntary con¬ 
straint upon federal accounting regulation customarily 
exercised. 

In view of the foregoing, we urge that, in determining 
whether the Company can, as a practical matter, comply 
with the proposed Federal Commission accounting order 
without undermining rate and security regulation by the 
Arkansas Commission, all doubts should be resolved in 
favor of state authority. 


We respectfully submit that the Court should enter its 
order setting aside the order of February 15, 1949 of the 
Federal Commission to the extent necessary to avoid any 
impairment of state regulation. 

Respectfully submitted, 

Walter R. McDonald, 

Austin L. Roberts, Jr., 
Attorneys for the National As¬ 
sociation of Railroad and Utili¬ 
ties Commissioners, 

7413 New Post Office Bldg., 
Washington 4, D. C. 


May 5,1950. 







